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Abatement and Beyival^ abate> 
ment by death after verdict, vol. 
iit p. 810. 

Abuse of Process, action for, vol. 
iv, p. 176 

Account Stated, action on, vol. ii, 
p. 48. 

Actions, withoot precedent, vol. iv, 
p. 16. 

for abuse of process, vol. iv, p. 176. 

consolidation of actions, vol. iv, p. 
806. 

separate actions for in jaries to per- 
son and property from the same 
tort. v<d. iv, p 012. 

Bospension of right to sue by nc- 
ceptance of note, vol. iv, p. 280. 

on judgment, vol. vi, p. 196. 

Affidavits, of jurors on motion as 
to verdict, vol. vi, p. 210. 
on information and belief, vol. ii, 

p. 68. 
taken without the state, vol. v, p. 
874. 

Alimony, allowance to defend ac- 
tion, vol. i, p. 228. 
modification of decree as to, vol. 
iv. p. 0. 

Amendment, of summons as to 
designation of parties, vol. i, p. 
84. 
of complaint, on motion before 
trial, vol. i, p. 46. 

Appeal, waiver of, vol. ii, p. 168. 
what is appealable to the Court of 
Appeals under the new constitu- 
tion, vol. iif, p. 276. 



Introduction of evidence on, vol. iv, 

p. 127. 
settlement of case on appeal, vol. v, 

p. 287. 

Arrest, affidavits on information 
and belief, vol. ii, p. 68. . 
motion to vacate order of, on 
merits, vol. iii, p. 48. 

Assignment for Benefit of 
Creditors^ fraud in general as- 
signment by withholding assets, 
etc.. vol. V, p. 231. 
operation on trade marks, good will, 
elc. vol. vi, p. 176. 

Attachment, affidavits' on infor- 
mation and belief, vol. ii, p. 68. 

proof of cause of action to sustain, 
vol. ii, p. 869 

action in aid of, vol. ill, p. 92. 

levy on choses in action, voL iv, .p. 
846. 

conjunctive and disjunctive recitals 
in warrants .of attachments, vol. 
V, p. 41. 

"actual custody" on attachment or 
execution, vol. vi, p. 118i 

Attorney and Client, substitution 
of attorneys, vol. i, p. 863. 

title to costs, vol. vi. p. 886. 

authority of attorneys after judg- 
ment, vol. vi, p. 406. 

summary remedy of client against 
attorney, v. vi, p. 6. 

Bailment, duty of pledgee to de> 
fend title and posseesion, vol. ii, 
p. 110. 
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Bills, Notes andChcckSy suspen- 
sion of right to sue by acceptance 
of note, etc., vol. iv, p. 2^2. 

Blast! ugr* trespass by, yoL iii, p. 

b28. 

Calendar, preference on, vol. iv, p. 
2o3. 

Case ou Appeal, settlement of, 
vol. V, p. 287. 

Causes of Action, actions without 
precedent, vol, iv, p. 16. 

separate actions for injuries to per- 
son and property from same tort, 
voL iv, p. 212. 

suspension of right to sue by ac- 
oeptanc3 of note, vol. iv, p. 282 

joinder of, growing out of the same 
transaction, vol. ill, p. S04. 

iJhattel Mortg:ages, time and 
place of tiling, vol. i, p. 85. 

Complaint, amendment on motion 

before trial, vol i p. 45. 
examination to frame, vol. i, p. 181. 
demand for relief, vol. ii, p. 278. 
dismissal for neglect to prosecute, 

▼oL i. p. 326. 
dismissal on t^e merits, vol. ii, p. 

249. 

Constitutional Law, modem doc- 
trine of police power, vol. i, p. 
2^4. 
jurisdiction of inferior courts under 
constitution of 1894, vol. vi, p. 
400. 

Contracts, remedy for fraud after 
suit on contract, vol. iv, p. 93. 

time, when of the essence, vol. iv, 
p 106. 

term of employment under con- 
tract, vol. ii, p. 390. 

Conversion, substitution of Rher- 
i£r*s indemnitors, vol. iv, p. 62. 

Corporations, primary liability of 
directors and stockholders, vol. 
iii, p 390. 

protection of minority stockhold- 
ers, vol. iii. p. 368. 

fctatutory provision for the protec- 
tioQ and enforcement of claims 
for wages, etc. , vol. iii. p 7. 

remedy for neglect of ducy by 
directors, etc., vol. v, p. 75. 

stockholder's inspection oi corpor- 
ate books and papers, vol. vi, p. 
58. 

Dosts, on demurrer, \ol. i, p. 279. 
double, vol. ii, p 102. 
charging third persons, vol. i, p. 

285 
protection of attorney's lien, on 

substitution vol. i. p. 852. 



*' to abide the event," vol. v, p. 48. 
charging third person defending 

with costs, vol. vi. p, 50. 
waiver of security lor, vol. vl, pi, 

168. 
title to costs, vol. vi, p. 336. 

Counterclaim, discontinuance of 
suit after, vol. vi, p. 102. 

Courts, N. Y. Municipal; jurisdic- 
diction of non-residents, vol. vi, 
p. 400. 

Creditor's Suit, to reach surplus 
income, vol. iii, p. 163. 

I>amafi:es, loss of profits as dam- 
ages, vol. V, p. 170. 

Death, proximate cause of death by 
wrongful act, vol. ii, p. 4i>4. 
abatement bv death after verdict, 
vol. iii, p. 310. 

Debtor and Creditor, creditor'^ 
suit to reach surplus income, 
vol. iii, p. 163. 

Deeds* assumption of mortgage by 
grantee, vol. vi, p. 84. 

Default, opening, vol. vi, p. 81. 

Defence, of former action pending,, 
vol. iii, p. 215. 

Deposition, physical examination 
of plain tift before trial, vol. i, 
p. 171. 
proof of materiality and "neces- 
sity " on application to examine 
a party before trial, vol. vi, p. 
818. 

Discontinuance, of suit after 
counterclaim, eic, vol. vi, p. 102. 

Discovery and Inspection, of 

p tpers before trial, vol. v, p. 265. 

Dismissal of Complaint, for 

n»v!lect to prosecute, vol. i, p. 
326 

on iht» merits, vol. ii, p. 249. 
Divorce, allowance of alimony to 
def'-iid, vol. i, p. 228. 

modification of decree as to ali- 
mony, vol. V, p. 0. 

validity of foreign divorce, vol. v, 
p 97. 

K lection of Remedies, suit for 
fraud after suit on contract, vol. 
iv, p 93. 

Gquity, relief against judgments 
obtained by fraud, vol. ii, p. 882. 

E2 vide nee, physical exhibits at the 
trial, vol. iv, p. 23. 
introduction of evidence on appeal, 
vol. iv, p. 127. 
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affidavits on Information and belief, 

vol. ii, p. 58. 
use of memoranda, vol. ii, p. 802. 

admifision in answer as evidence, 
vol. V, p. 63. 

Exception, necessity of, to erron- 
eous charge, vol. iii, p. 334. 

Execution, levy on choses in ac- 
tion, voi. iv, p. 845. 
*' actual custody " on attachment 
or execution, vol. vi, p. 118. 

Foreten Corporations* jurisdic- 
tion of non-resident, vol. iv, p. 
248. 

service of summons on, vol. ii, p. 73. 

taxation of foreign corporations 
doing business in this State, voL 
V, p. 206. 

Former Action Pending, de- 
fence of, vol. iii, p. 215. 

Former Adjudication, separate 
actions for injuries to person and 
property from the same tort, vol. 
iv. p. 212. 

Fraud, annulment of marriage for, 

vol. i. p 3'?2. 
equitable relief agamst judgments 

obtained by, vol. ii, p 882. 
following proceeds uf personal 

property unlawfully acquired, 

vol. ii, p 10. 
remedy for, after suit on contract, 

vol. iv, p. 93 

Frauds, Statute of, pleading, 
vol. iv, p 325. 

Husbaud and Wite, tenancy by 
the entirety, vul. i, p. 130. 

Insurance, fire, actions on Lloyds 
policies, vol. iv, p. 367. 

lnt«»r pleader, by order, vol. ii, p. 
226. 

Joinder of ActiouH, vol. Iv, p. 
205. 

tJudjj^ment, equitable relief againRt 

judgment obtained by fraud, vol. 

ii, p. 38. 
modification of decree a^ to alU 

moay, vol. v, p. 9. 
validity of foreign divorce, vol. v, 

p. 97. 
action on, vol. vi, p. 196. 
attorney's authority after judg- 

ra'3i»t, vol. vi, p. 406. 
by "lefault; opening, vol. vi, p. 31 

Jurisdiction, of inferior courts 
unier CooHtitacion of 1894. voi. 
vi, p 400. 
of noi-resi lents, vol. iv, p. 24-1 



Jury* oommunications between 

judge and jury after retirement 

of jury. vol. i, p. 3. 
use of affidavits of jurors on mo 

tion as to verdict, vol. vi, p. 212. 
trial of special issues by jury in 

equitable actions, vo\. vi p 2>8. 

Ijandlord and Tenant, num. 

mary proceedings by tt^aiguetM, 

lessees, and grantees of tes^r, 

voL ii, p. 145. 
constructive eviction, vol. iii, p. 75. 
duty of tenant to Hurrender posses 

sion, vol. V, p. 137. 
reooveiy of rent after removal of 

tenant by nummary proceedings. 

vol. vi, p. 223. 

liimitationSy suspension of statute 
by absence from State, vol. i, p. 
212 
supplementary proceedings, vol. i, 
p. 24. 

Marriage, annulment for fraud, 
vol. i, p. 382 

Master and Servant* servant's 
remedy for wrongful discharge, 
vol. i, p. 275. 
term of employment under god- 

tract, vol. ii. p 390 
statutory provisions for the protec- 
tion and enforcement of claims 
for wages, etc., vol. iii, p. 7. 

Mortg^age. title acquired by as- 
hii^nee of mortgage, vol. v. p. 863. 
assumption by grantee, voi. vi, 
p 84. 

Motions and Orders, renewal of 
motion, vol. iv p. 35. 
reference of issues arising on mo- 
tion, vol. iv, p. 140. 

Municipal Co' poratioiis, liabil- 
ity fur lorcioud aob» of i*fficers, 
agents, etc vol. i, p. 366. 
notice of claim against, toI. v, 
p 806 

Names, statutes regulating business 
tjames, vol. i, p. 376. 

Ncglifcence, separate actions for 
injuries to person and property, 
vol. iv, p. 2 1 2. 

proximate cause of death by 
wrongful act. vol. ii. p. 404. 

trespasH by blasting, vol. iii, p. 328. 

N. Y. Municipal Court, juris- 
diction of inferior cour>s under 
Const'tution of 1894, voL vi, 
p. 40 0. 

Parent and Child, parent's liabil- 
ity for eup'K^rt of minor children^ 
vol. i, p. 29 ). 
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Parties, substitation of Bherift's 

indeiuniiors, voL iv, p. 62. 
actions on Lloyds* policies, vol. iv, 

p. 367. 
bringing in new defendants, vol, i, 

p. 217. 
designation in sammons; amend- 

ment vol. i, p. 84. 

Partnersllip, statutes regulating 
busineeb names, vol. i, p 376. 

Plead t up:, demand for relief, vol. 

ii. p. 278. 
examioation to frame complaint, 

vol. i, p. 181. 
joinder of causes of action growing 

out of the same transaction, vol. 

ill, p. 304. 
statute of frauds, vol. iv, p. 325. 
lulmisBions in answer as evidence, 
* vol. V, p. 63. 

Pledgee, duty of pledgee to defend 
title rind possession, vol. i, p. 110. 

Police Powi^r, modern doctrine, 
Vol. 1. p. 2 4. 

Preference, on the calendar, vol. 
iv, p. 253. 

Principal and Agent, municipal 
iiabiiiiy for tortious acts of offi- 
cers, agents, etc , vol. i, p. 366. 

Receive rSy ancillary nnd foreign 
receivers, vol. v, p. 403. 

Reference, compulsdry. in attor- 
nev'a action for eer vices, vol. ii, 
p. 272 
of issues arising on motions, vol. 
iv, p. 140. 

Security for Costs* waiver of. vol. 
vi, p. 168. 

Bervice« of summons on foreign 
corporations, vol. ii, p. 73. 
statutes for the protection and en- 
forcement of claims for wages, 
etc . vol. iil, p. 7. 

Sheriff, substitution of shfrifiTs in- 
demnitors, vol. iv, p. 62. 
taxation of sheriff's fees. vol. v, 
p. 132 

Statute of Frauds, pleading stat- 
ute \'o\. IV, p. 825. 

Stipulations, parol, in pending 
cau-e, vol. li, p. 80. 
affecting subsequent trials or pro- 
ceedings, vol. lit. p. 54. 
' limiting liability of telegraph com- 
panies, vol. iii, p 135. 

Suniinary Proceeding's, by as- 
signees, lessees and giantees of 
lessor, vol. ii, p. 145. 
recovery of rent after removal of 
tenant, vol. vi, p. 238. 

' Summons, amendment as to desig 
nation of parties, vol. i, p. 84. 



service on foreign corporation, vol. 
ii, p. 76. 

Supplementary Proceedings^ 

limitation, vol. i, p. 24 
procedure where property is dis- 
closed, vol. 1, p. 152. 

Taxes, taxable interest under trans- 
fer tax act, vol. iii, p. 195. 

succession, against estate of non- 
residents, vol. iii, p. 179. 

taxation of foreign corporations 
doing business in this State, vol. 
V. p. 206. 

Telesrraph Companies, stipiila- 
tions limiting liability, vol. ui, p. 
135. 

Tenancies, by the entirety, vol. i, 
p. 130. 

Time, when of the essence of con- 
tract, vol. iv, p. 106. 

Trade Marks, operation of general 
assignments on trade marks, good 
will, etc, vol. vi, p. 176. 

Trespass, by blasting, vol. iii, p. 

328. 

Trial, preference on the calendar^ 
vol iv, p. 253. 

communication between judge and 
jury after retirement of jury, 
vol. i, p. 3. 

examination to frame complaint, 
vol. i, p. 181. 

physical examination of plaintiff, 
vol. i, p. 171. 

stipulation affecting subsequent 
trials or proceedings, vol. iii, 
p 54. 

presumption from omission to pro- 
duce witness, vol. iii, p. 32. 

n€c^B8ity of exception to erroneous 
charge, vol. iii. p. 234. 

ph>8ical exhibits at the trial, vol. 
iv. p 23. 

of special i?sues by jury in equita- 
ble actions, vol. vi. p. 258. 

proof of "materiality'* and "neces- 
sity*' on application to examine a 
party before trial, vol. Ai, p. 818. 

motion as to verdtct, use of 
jurors' affidavits, vol. vi, p. 212. 

Trusts, following proceeds of per- 
bOUiii property wrongfully ac- 
quired, vol. ii. p. 10. 
creditor's suit to reach surplus in- 
come, vol. iii, p. 163. 

Verdict, use of affidavits of jurors 
upon motion as to, vol. vi, p. 212. 

Waiver of appeal, vol. ii. p. 168. 

Wills, testator^s subscription at end 
of will, vol. iv, p. 261. 

Witnesses, presumption from 
orais ion to produce, vol. iil, p. 82l 
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GABRIEL V. SCHILLINGER FIRE PROOF C. & 

A. CO. 

Supreme Courts N. K Special Term; July^ 1898. 

Attorney and client ; summary proceedings against attorney J] The 
fact that a client sues in attorney and recovers judgment for a 
sum of money wrongfully retained by the attorney is not a bar 
to summary proceedings to compel payment by the attorney 
to his client, where an execution on the judgment against the 
attorney has been returned unsatisfied.** 

Motion by the plaintiffs, Max Gabriel and another, to 
compel their attorney of record to turn over certain 
moneys collected by him in this action. 

The attorney against whom these proceedings were 
taken brought two actions for the plaintiffs and re- 
ceived certain sums for his services. Judgment was 
rendered in one of the actions in favor of the plaintiffs^ 
and the amount thereof was paid to the attorney, who^ 
refused to pay over the amount collected to the plaint- 
iffs, unless they would agree to pay him the further sumi 
of $659.84. The plaintiffs alleged that out of this sum 
the attorney agreed to pay the costs of discontinuing 

*" See Note on Summary Remedy of Client against Attorney, 
following this case. 
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the Other action, which was brought to recover the 
same debt that had been recovered in the action in 
which the plaintiffs were successful. The second action 
was discontinued and judgment for costs rendered 
against the plaintiffs for $i86, and they thereupon called 
upon the attorney to pay the judgment. 

The attorney repudiated the alleged agreement, 
contended that the sum mentioned had been paid to 
him absolutely for his services, and refused to pay the 
judgment for costs. The plaintiffs thereupon paid the 
judgment, and sued the attorney in the municipal court 
for the amount thereof and secured judgment against 
him. Upon the return of an^execution unsatisfied these 
proceedings were instituted. 

Heldy that the judgment was not a bar to the pro- 
ceedings, and that the attorney should be ordered to 
pay over the amount of the judgment for costs with 
interest and with the costs and expenses of the action 
in the municipal court. It is said that where an action 
is pending against the attorney by the client, summary 
proceedings for the same cause will not be entertained. 
3 Ency. PL & Pr. iii, 112; citing Dean v, Bigelow [D. 
C], 19 Wash. L, Rep, 225 ; Cottrell v. Finlayson, 4 
How. Pr. 242 ; Bohanan v. Peterson, 9 Wend. 503 ; Peo- 
ple V. Brotherton, 36 Barb. 662 ; Van Tassel v. Van 
Tassel, 31 Barb. 439; Com. v. McKay [Ky.], 20 5. W. 
Rep. 276. Authority is also quoted for the proposi- 
tion that, if the client has proceeded to judgment in an 
ordinary action for money collected, it operates as a 
merger of the relation of attorney and client into that 
of debtor and creditor and is a bar to a summary pro- 
ceeding. 3 Ency. PL & Pr. 112; citing Butchers' Union 
Slaughter House Co. v. Crescent. City Live Stock Co., 
41 La. Ann. 255 ; Chevalon v. Schmidt, 11 Rob. [Ztz.],9i ; 
Cottrell a. Finlayson, 4 How. Pr. 242 ; Matter of White 
S. M. Co., 31 New Bruns. 237 ; but contra Matter of Grey, 
2 Q. B. Div. 440, [1892.] 
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The latest authority in this State is Grangier v, 
Hughes (56 Super. Ct. (j. & S.) 346; s. c, 3 Supp. 828 in 
which it is said that Bohanan v. Peterson (above), is not 
an authority for the proposition that by obtaining judg- 
ment the plaintiff lost the right to proceed summarily 
to compel the attorney to pay the money and the 
court denied such an application because made in the 
action brought by the client and not in the action in 
which the money was collected. The case of Cottrell 
V. Finlayson (4 How. Pr. 242) was decided on the au- 
thority of Bohanan v. Peterson, but, as pointed out in 
Grangier v. Hughes, the court in the latter case denied 
the summary application because the client had waived 
his remedy by settling with his attorney and taking his 
note. 

One reason why the client's resorting to an action 
at law against his attorney in the first instance should 
not be deemed a waiver of his right to a summary ap- 
plication is because the proceeding by action is a proper 
method of ascertaining the facts by judicial inquiry be- 
fore a tribunal best qualified to determine the dispute. 
A trial would have to be had in the summary proceed- 
ing, either by a referee or by the examination of wit- 
nesses in court, and the attorney is not, therefore, put to 
unnecessary cost or expense by the resort to an action 
in the first instance, particularly where, as in this case, 
the action was brought in the municipal court where 
the costs are not burdensome. 

In Matter of Grey (2 Q. B. Div. [1892], 440), a judg- 
ment had been obtained by the client before the sum- 
mary application was made and the objection was 
taken that the latter remedy had been waived or the 
right to it lost. The court said: "The true way of 
dealing with this case is to deal with it according to 
the principle which was laid down in Matter of Freston 
(II Q. B. Div. 545) and recognized and approved of in 
Matter of Dudley (12 Q. B. Div. 44). The principle so 
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laid down is that the court has a punitive and disci- 
plinary jurisdiction over solicitors, as being officers of 
the court, which is exercised, not for the purpose of 
enforcing legal rights, but for the purpose of enforcing 
honorable conduct on the part of the court's own offi- 
cers. That power of the court is quite distinct from 
any legal rights or remedies of the parties, and cannot, 
therefore, be affected by anything which affects the 
strict legal rights of the parties. . . So, if a solicitor 
obtains money by process of law for his client, quite 
irrespective of any legal liability which may be enforced 
against him by the client, he is bound in the perform-^ 
ance of his duty as a solicitor to hand it over to his cli-> 
ent, unless he has a valid claim against him. If he 
spends it, or if, still having it, he refuses to hand it over, 
he commits an offense as an officer of the court, which 
offense has nothing to do with any legal right or 
remedy of the plaintiff. Here the solicitor does not 
deny that he received this money, but he sets up a 
claim in respect of it which, if valid, would have re- 
lieved him from the charge of a breach of his duty as 
solicitor. It has been decided against him by a jury 
that he had no valid claim to a large part of it, and if 
the finding of the jury, which, I think, we cannot now 
question, is true, it follows, from such findings, that in 
keeping this money he did that which was contrary to 
his duty as solicitor. The client had, no doubt, a legal 
remedy for recovery of the money, viz., by an action for 
the money had and received. But the two things, the 
breach by a solicitor of his duty as such and the le- 
gal right of the client are quite separate and dis- 
tinct. . . Anything that may have been a breach 
of his duty as a solicitor on his part before the 
judgment remains a breach of duty afterwards. . . . 
In the cases. Matter of Ball {Law Rep. 8 C P. 104), and 
Matter of Robinson (10 B. & S. 75), it seems to have 
been held, that where a solicitor has acted as in this 
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case» and the client has taken civil proceedings, 
and obtained a judgment or order which is equivalent 
thereto, the court will not exercise its disciplinary 
power, whilst such judgmentor order stands, and there 
is nothing to show that it will prove ineflfective. But^ 
in neither of these cases does the court seem to have gone 
so far as to hold that, if the judgment can be shown to 
be ineffective, the court will not act on the independ- 
ent disciplinar}* power which it has. Whether the court 
would, after the decision in Matter of Freston and in 
Matter of Dudley go so far as the court did in Matter 
of Ball and in Matter of Robinson, I am not at present 
prepared to say, but I do not think those cases are any 
authority for the proposition that the court will hold 
its hand when the judgment is shown to be ineffective. 
Here execution was put in and resulted in nothing." 

In the present case it appears that execution upon 
the judgment which the clients have obtained against 
their attorney has been returned unsatisfied, and the 
case is, therefore, brought directly within the authority 
above quoted. The conclusiveness of the verdict of the 
jury makes it" unnecessary to retry the issue as to 
whether the money received by the attorney was to be 
applied to just such a liability as arose upon the dis- 
continuance above mentioned. The verdict has deter- 
mined that the costs awarded upon that discontinuance 
should have been paid by the attorney out of the moneys 
he received from his client. He is, therefore, in the 
position of having in his hands money which in justice 
should be returned to the clients because not applied to 
the purpose for which he received it, and which cannot 
be so applied since the clients have been compelled to 
make the payment which he ought to have made. 

Opinion by Daly, J. 

Motion granted, with $io costs. 
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Heyn & Covington^ for the motion. 
Wilder & Anderson^ opposed. 



Note on Summary Remedy of Client against Attorney. 

In genera/.] ** The practice in this State has been uniform 
to allow an attachment where the attorney retains money 
in his hands that justly belongs to his clients. That the 
unlawful claim is made in good faith has never been held, 
in our courts, to be an answer to the proceeding. . . . The 
' misconduct ' for which punishment is authorized is the 
retaining of a client's money without legal grounds. With- 
holding it in good faith is nowhere stated in our courts as 
a ground for exemption from this remedy." Bowling 
Green Savings Bank v, Todd, 52 A^. Y, 489, 493. 

A proceeding to compel an attorney to turn over prop- 
erty to his client "rests upon the relation of the attorney 
to the court as its officer, and the general control always 
exercised, founded upon that relation. The Code has not 
taken it away, and purports in the sections cited (§§ 14^ 
2281, 2283, etc.) only to regulate it, and dictate the manner 
of its exercise in the class of cases specifically mentioned. 
The general authority remains, but it is a power which has 
reasonable limitations, and has usually been, and should 
always be, exercised with great prudence and caution, and 
a sedulous regard for the rights of the client on the one 

hand, and the attorney on the other." Matter of H , an 

attorney, 87 JV, V, 521, 524. 1 

** The usual and ordinary remedy of a party for the en- 
forcement of a claim against another, is an action in a court 
of law or equity, but, as between attorney and client, it has 
long been settled that a proceeding of this character, to 
compel the attorney to pay over money received by him 
and which belongs to the client, may be entertained and is 
within the power of the court. The principle upon which 
this exceptional remedy in such cases is based, is the power 
which the court has over its own officers to prevent them 
from, or to punish them for, committing acts of dishonesty 
or impropriety calculated to bring contempt upon the ad- 
ministration of justice. In such cases the court, in vindi- 
cation of its own dignity or for the relief of the client when 
clearly wronged, may entertain summary proceedings by 
attachment against any of its officers, and may, in its dis- 
cretion, direct the payment of money or punish them by 
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• 

fine or imprisonment When an application is made to the 
court for the exercise of its powers to compel an attorney 
to pay over money received for and belongmg to the client, 
the ground of the jurisdiction is the misconduct of its own 
officer." Schellt^. Mayor, etc., of N. Y., i28iV^. Y. 67, 68. 

** The law is not guilty of the absurdity of holding that, 
after a client has spent years in collecting through his at- 
torney a lawful demand, he shall be put to spending as many 
more to collect it from his attorney, and if that attorney 
should not pay, then try the same trick again.*' Bowling 
Green Savings Bank v. Todd, 52 -A^. F. 489, 493. 

A client may compel payment of moneys collected for 
him by his attorney by motion and shall not be remitted 
to his action at law, even where the attorney in good faith 
claims a lien upon the fund. Matter of Fincke, 6 I?a/y, 
116 ; Matter of Statas, 4 Cow, 76. 

" The summary jurisdiction exercised by the courts for 
the purpose of compelling attorneys to perform their duty 
to clients, is not only just in itself, but it exerts a whole- 
some influence upon the whole body of the legal profession. 
If the clifent were driven to the dilatory and sometimes in- 
efficient remedy by action when the attorney improperly 
neglects to pay over money, a few unworthy members of 
the bar would bring odium upon all the rest." Bronson, 
J., in Matter of Dakin, 4 ZT///, 42, 44. 

A client is bound to make out a clear case against an 
attorney before a summary order is issued against him. 
Matter of Knapp, 85 JV. K. 284. 

It is tlot the province of the court to interfere in the 
quarrels between client and attorney imless the attorney 
has been guilty of such unprofessional and dishonest con- 
duct as would require that he be disbarred or in other ways 
disciplined ; if the attorney has been guilt)' of negligence 
or has failed to keep his agreement as to the employing 
and paying other attorneys to perform services which he 
has neglected to perform the client should be remitted to 
his action against the attorney for damages. Berks v, 
Hotchkiss, 82 Ifun, 27 ; s. c, 6^ S/. R. 354 ; 31 Si4pp. 16. 

It is the duty of the court whenever a case is presented 
charging an attorney at law with dishonest conduct in his 
professional character, and the case is properly proved, to 
administer the proper punishment by removing him from 
his office. Matter of Ryan, 143 N. Y. 528. 

The courts will not strike an attorney from the roll 
simply for the non-payment of money collected, in the ab- 
sence of fraud, trickery and evil practice. People v, Broth- 
erson, 36 Barb. 667. 
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WA^n and by whom maintained,\ In Ackerman v. Wag- 
ner (8 Supp. 457), a summary order was made compelling 
an attorney to pay over to a guardian of an infant his com- 
mission, which with other moneys had been placed in the 
hands of the attorney in settling his accounts as guardian. 

In Baker i\ Brown (150 N. Y. 567), an attorney was re- 
quired to pay into court a sum which he had received from 
a deceased client, upon an application by the personal rep- 
resentatives of such client. 

Where an attorney had secured payment of money de- 
posited as security for costs by an ^x /^r/^ order in sup- 
plementary proceedings an order was made compelling 
him to refund it, where it appeared that the money be- 
longed to a third party and the attorney did not show that 
he had turned it over to his client, but merely swore 
that he had " accounted for it " to his client. Fraser v. 
Ward, 9 Civ. Fro, ^. 11 ; s. c, 13 Daiy^ 431. 

An attorney who has received money in payment of 
costs awarded to his client by an erroneous order, which 
has been reversed, and who has the money in his hands 
may be compelled to restore it by order and attachment. 
Forstman v, Schulting, 108 N. Y, no. 

Money given to an attorney to prevent apprehended 
foreclosure proceedings may be recovered by the client by 
a summary order. Matter of Larner, 20 W, Dt^. 73. 

In Grant v. Chester (17 Hmu. Fr, 260 ; s. c, 8 Abb. Fr. 
357), an order was made directing an attorney to turn over 
to his client money which he had received in his profes- 
sional capacity for the purpose of investment. 

The owners of the equity of redemption of land can 
maintain proceedings to compel the attorney for the plaint- 
iff in an action in foreclosure to pay over the surplus 
moneys received on the sale to the county treasurer. 
Matter of Silvernail, 45 Hun, 575. 

Where an attorney pays money to his client and disre- 
gards a notice by a third person that he claims the money, 
such third person can maintain an action against the 
attorney for the fund. Sims v. Brown, 6 Supm, Ct {T. d^ 

Where the petitioner's right to the money in the at- 
torney's hands is doubtful, and there are other parties who 
may have a claim to it, a summary order should not be 
made compelling the attorneys to turn it over. Post v, 
Evarts, 9 Supp. 370 ; s. c, 31 5/. F. 123. 

** It is not essential to the exercise of this summary 
remedy that the attorney should have received the money 
In any suitor legal proceeding, or that he should have been 
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employed or instructed to commence legal proceedings. 
It is enough that the money was received in his character 
as attorney, as where a demand is left with him with in- 
structions to call for payment, or obtain better security, 
but without any directions to sue." Matter of Dakin, 4 
Hill, 42. 

In Matter of Friedman (27 Hun^ 301), the attorney for an 
execution creditor bought in the property at the sale under 
the execution, and subsequently resold it at an enhanced 
price. It was held that a summary order was proper com- 
pelling him to turn over to his^ client the profit which he 
derived from the transaction. 

Where an attorney has secured money on an ex parte 
order by concealing facts which if disclosed to the court 
would show that he was not entitled to it, it is proper to 
make a summary order compelling him to refund it, and in 
default of his doing so that an attachment should issue. 
Fowler z\ Lowenstein, 7 Lans, 167. 

Where an attorney has rendered a bill for his services 
which has been paid in full he cannot afterwards claim 
more when the money in settlement of the litigation 
actually comes into his possession, and in such a case the 
court should make a summary order to pay over, upon the 
application of the client without sending the matten to a 
referee. Waterbury v, Eldridge, 5 Supp. 324 ; s. c, i Sil. 
S, C. 292. 

Where an attorney refuses or neglects to pay over to his 
client the moneys he has collected for him, the court will 
grant a rule for the attorney to show cause why an attach- 
ment should not issue against him. People ex reL Bacon 
V. Wilson, 5 Johns. 368. 

Where there was no dispute as to the fact that an at- 
torney had agreed to prosecute a claim for twenty-five 
per cent, of the recovery, it is proper for the court to make 
an order compelling him to pay seventy-five per cent, of the 
recovery to his client without ordering a reference to 
determine the amount due to the attorney. (N. Y. City 
Ct., Gen. T.) Sprague v. Horton, 18 S«//. 165 ; 46 St R. 17. 

In Taylor Iron & Steel Co. v, Higgins (20 Supp, 746 ; 
s. c, 49 St, R, 645 ; appeal dismissed, 137 N, F. 605), a client 
petitioned the court to compel his attorney to turn over 
certain personal property helfl by the attorney. The 
attorney claimed a lien for his services and the client 
alleged that the attorney had lost his right to compensa- 
tion by misconduct. It was held that an order of reference 
to determine the facts was proper, and that the client could 
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have his property providing he deposited a sum sufl&cient 
to cover the attorney's fee with the city chamberlain. 

Where a firm of attorneys had given an order to a re- 
feree in a partition suit to pay a certain portion of the sum 
realized upon a sale of the property to the attorney's land- 
lord, and the referee had paid the money pursuant to the 
order, it was held that the attorneys had constructive pos- 
session of the money, and an order requiring them to pay 
it over was proper. Kent v, Rockwell, 89 Hun^ 88. 

Where an attorney collects money in instalments the 
client has a right to paymeut as it is collected, and need 
not wait until the whole amount is paid to the attorney to 
ascertain the amount due to the attorney as a percentage 
on the amount collected. Matter of Tracy, i App. Div, 
113 ; aff'd without opinion, 149 N ,Y, 608, 

In Robertson v. Clocke (18 App, Div, 363), an attorney 
was ordered to deliver to a client an extension of a mort- 
gage on the client's property, which the attorney had se- 
cured for a consideration which the client agreed to pay^ 
but payment not being made promptly, the attorney began 
an action for the mortgagee to foreclose the mortgage. 

In Matter of Demarest (11 App. Div, 156 ; s. c, 42 Supp. 
444), an attorney was employed to protect the interests of 
his client who held a second mortgage on property while 
the first mortgage was being foreclosed. The holder of 
the second mortgage was unable to buy in the property, 
but the attorney represented to his client that he could 
force the holder of the equity of redemption to pay $500 
for the second mortgage. Under these representations the 
client made an assignment of the mortgage to the attor- 
ney's wife, and the attorney with knowledge of the value 
of the property forced the owner of the equity of redemp- 
tion to pay $1,500 for the second mortgage, and it was held 
that an order was proper compelling the attorney to pay 
over to his client the additional $1,000 which he received 
in the transaction. 

An attorney has a lien upon any money in his hands for 
a general balance due to him from his client for services 
other than those in connection with which the money was 
paid. Bowling Green Savings Bank v, Todd, ^2 N, Y. 
489. 

In Matter of Knapp (85 N, V. 284), the right of an at- 
torney to a lien on money in his possession belonging to 
his client is exhaustively reviewed, and it is there held that 
the amount recovered need not necessarily be the result of 
an action in court ; it is sufficient if the attorney acting in 
his professional capacity recover the money in proceedings 
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fairly within the scope of the duties of an attorney. In 
that case an action had been unsuccessful and the attorney 
had procured the passage of a statute by the legislature 
under which he finally collected the claim. The Court of 
Appeals also reversed the order of the general term of the 
supreme court, which had reduced the amount awarded 
to the attorney by the court below upon the report of a 
referee who had been appointed to take testimony as to the 
value of the attorney's services. 

When order not granted^ Where a guardian of an 
infant, whose letters of guardianship had been revoked, 
had paid to an attorney $^150 for services rendered to the 
infant, it was held that an order was improper directing 
the attorney to pay the sum so received to the new guar- 
dian. Matter of Holland Trust Co., 76 Hun^ 323. 

In matter of H , an attorney (87 N, V. 521), an order 

requiring an attorney to deliver up to his client an insur- 
ance policy upon which he claimed a lien for former ser- 
vices was reversed where it appeared that the attorney's 
affidavit that his client was indebted to him was apparently 
disregarded by the court below and the matter was not in- 
vestigated by the court any further than reading the affi- 
davits presented on the motion. 

Where money has been put in the hands of an attorney 
to be paid to certain persons upon their executing a release, 
the parties to whom the money is payable cannot maintain 
summary proceedings against the attorney to compel him 
to pay over the money without first tendering a properly ex- 
ecuted release. Matter of Smyley, 19 Supp. 266 ; s. c, 46 
St. J^. 824. 

Where a counsel employed by a solicitor has paid over 
money recovered in an action to the solicitor, an order will 
not be made compelling the counsel to pay to the client, 
but an order is proper directing the solicitor to pay. Mat- 
ter of Bleakley, 5 Paige C^. 311. 

In Wilmerding v. Fowler (55 J^. Y, 641 ; modifying 14 
Abb, Pr. [N. S.] 249), the case is not reported in full, but it 
is stated in the headnote that, "where an attorney, without 
fraud, collects money as attorney and pays it over to his 
client, although the one paying it shows he is entitled to 
have it refunded, an order will not be granted requiring 
the attorney personally to refund it ; but in such a case the 
fact of payment over should be clearly shown. 

An order was refused where the attorney had collected 
money due on a mortgage, but it appeared that the ser- 
vices were not of a professional nature, but merely as the 
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agent of the owner of the mortgage. Matter of Dakin, 4 
Hill, 42. 

An order to compel an attorney to pay a check given by 
him in settlement of a judgment against his client cannot 
be made on the application of one who has indorsed the 
check and parted with it, but only on the petition of the 
holder of the check. Wilkinson v. Gill, 14 W. Dig. 231. 

Counsel retained by an attorney cannot maintain sum- 
mary proceedings against the attorney, to recover the com- 
pensation agreed upon for the services of the counsel, 
where the money has been paid to the attorney ; the rela- 
tion of debtor and creditor, and not of attorney and client, 
is thus created. Matter of Haskin, 18 Hun, 42. 

In Matter of Husson (26 Hun, 130), an attorney had bor- 
rowed money from a client who had consulted him as to in- 
vesting it, aud had given his client a mortgage on property 
owned by him as security. Subsequently the attorney in- 
duced his client to satisfy the mortgage so that the attor- 
ney could sell the property, promising to give his client a 
mortgage on other property which the attorney claimed to 
own. Upon the failure of the attorney to keep his pro- 
mise the client instituted proceedings against him to com- 
pel him to turn over the amount of the mortgage, and it was 
held that the proceedings could not be maintained as the 
attorney did not receive the money in his professional 
capacity. 

The court cannot grant relief to a client for acts of an 
attorney disconnected with any litigation, although the at- 
torney be irresponsible. Leet v. McMaster, 51 Barb. 236. 

Nor as against an attorney who has not practiced for 
ten years, where the transaction was not connected with 
auy legal proceeding in court Matter of Hillebrandt, 33 
App. Div. 191, 

Where it appears without dispute that an attorney acts 
in the capacity of broker merely in the sale of land a sum- 
mary order should not be made to compel him to turn over 
the money which he receives, but the client should be re- 
mitted to an action at law against the attorney. Matter of 
Sardy, 19 Supp. 575 ; s. c, 47 St, R. 308. 

One member of a firm of attorneys cannot enforce a pay- 
ment of an individual claim against a client by claiming a 
lien on money received by a firm of which he is a member. 
Bowling Green Savings Bank v, Todd, 52 N, K. 489. 

Assigned claims^ In Schell v. Mayor, etc., of N. Y. ^58 
Hun, 440), it was held that where a client having a claim 
against his attorney, arising out of transactions connected 
with that relation, assigns his claim, the assignee cannot 
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take proceedings to compel the attorney to pay the money 
or in case he ^ils to do so to have him punished as for a 
contempt of court. 

An appeal from this decision was dismissed in the Court 
of Appeals (128 N. Y, 67), on the ground that the court 
would not review the order as it was discretionary with the 
court below. On the question as to whether or not the pro- 
ceedings could be maintained by the assignee of the client's 
claim, the court said, at p. 69 : " If we were permitted to 
look info the opinion of the general term for the ground of 
reversal and denial of the relief, it would appear that the 
court was of the opinion that an assignee of the client was 
not entitled to this remedy. While it would, we think, be 
difficult to show that the supreme court has not the power 
to entertain the proceedings, even upon the application of 
an assignee, it certainly could, in the exercise of its discre- 
tion, decline to use it, and that may have been the ground 
of the decision appealed from. The order of the general 
term was, therefore, one resting in discretion, and we have 
no power to review it." 

The assignee of money held by an attorney cannot 
maintain proceedings against the attorney for a summary 
order compelling the attorney to turn it over, as the rela- 
tion of attorney never existed between the assignee and the 
attorney. Boweii v. Smidt, 20 Supp. 735 ; s. c, 49 St. R. 
647. 

Nor can the assignee of an attorney's claim hold the 
papers of the client as against the demand of the assignor's 
client Sullivan v. Mayor, etc., of N. Y., 68 Jlun^ 544 ; s. c, 
22 Supp. 1041 ; 52 St jR. 557. 

Where an attorney has received a notice of the assign- 
ment of money held by him belonging to his client, an or- 
der or petition of the client compelling the attorney to pay 
it over to the client, is improper. Bowen v. Smidt, 20 Supp, 
735 ; s. c, 49 St. A 647. 

Where there is an assignment of a claim pending an ac- 
tion, with the advice and consent of the attorney, the rela- 
tion of attorney and client is created so that the assignee can 
have a summary remedy against the attorney for miscon- 
duct. Gillespie v. Mulholland, 12 Misc. 40. But see Bowen 
V. Schmidt, 49 St. J^. 6^*j ; Matter of Schell, 58 Hun^ 440 ; 
appeal dismissed. 128 N. Y. 67. 

Legal proceedings in foreign court."] While the supreme 
court of this State has no power to make an order to com- 
pel one of its attorneys to turn over money collected in a 
proceeding in the court of commissioners of Alabama 
claims, established under the laws of the United States, it 
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would be proper to make the attorney's delinquency in this 
respect the basis of charges to disbar him. Matter of Fors- 
ter, 49 Hutiy 114. 

Summary proceedings will lie to compel an attorney to 
pay over money belonging to his client notwithstanding it 
was recovered in an action in a foreign State. Batterson 
V, Osborne, 18 Supp. 431 ; s. c, 44 St. X. 839. 

Where an attorney failed to pay over money received 
by him for his client in a litigation in the New York Su- 
perior Court, — Heldy that the supreme court had no juris- 
diction to order it paid over, but the application should be 
made to the superior court. Matter of Ketchum, 4 Hill^ 

564- 

Former suit by client against attorney^ It was held in Cot- 

trell V. Finlayson (4 How, Pr, 242 ; s. c, 2 Code R, 116), 

that a client by bringing a suit against his attorney waives 

the right to a summary order. But see Gabriel v, Schil- 

linger Fire Proof C. & A. Co., in the text, ante^ page i, where 

a contrary doctrine was announced, and the former case 

distinguished and explained. 

And see Matter of Mott {^d Hun^ 569), where the client 
had begun an action against the attorney and had secured 
his arrest therein, and it was held that the pendency of the 
action furnished a sufficient ground for denying the appli- 
cation for a summary order to pay over. 

Practice^ Where an attorney has submitted without ob- 
jection to proceedings on an application for a summary or- 
der compelling him to pay over, he cannot object on the 
ground of lack of jurisdiction after the referee appointed 
to hear the matter has piade his report. Yates v. Heath, 
23 St. R. 362. 

Where the amount which the attorney retains belonging 
to his client is undisputed, the court may make a summary 
order without further investigation. Matter of Mertian, 29 
Hun, 459. 

Where an attorney made a counter-demand for costs in 
answer to an application to compel him to pay over money 
collected to his client, the court ordered him to exhibit to 
the clerk his counter-demand and any balance found to be 
due, to pay it to his client or an attachment would issue. 
People V. Smith, 3 Cai. 221. 

Proceedings are properly instituted against one member 
of a firm of attorneys, where he is the only one who received 
the money, although the firm appeared as the attorneys of 
record in the action in which the money was recovered. 
Matter of Wolf, 51 Hun^ 407 ; s. c, 4 Supp. 239 \ 2\ St. R. 
224. 
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A prior demand by the client is necessary to sustain sum- 
mary proceedings against an attorney to compel him to 
pay over money. Matter of Ferguson, 6 Cow, 596. 

A summary proceeding to compel an attorn 3y to turn 
over money belonging to his client should be taken in the 
action in which the money was recovered and not in an ac- 
tion against the attorney to recover the same money. 
Grangier v, Hughes, 3 Supp. 828. 

Where an attorney contended that money which had 
been paid to him by his client was received for a specific 
purpose and had been used for that purpose, parol evidence 
is admissable to show the real transaction and to vary the 
terms of a receipt given by the attorney when the money 
was paid to him. Purdy v. Stewart, 16 IV. Dig, 284. 

The court will consider the contention of the attorney 
that the money is retained in good faith under an alleged 
agreement between the attorney and client in determining 
whe^ther or not a summary disposition should be made of 
proceedings by a client. Matter of Chittenden, 4 St, J^, 606 ; 
aflf'd 105 N. V. 679. 

In Kuhne v. Daily (23 Hun, 282), the court aflSrmed an 
order of reference to take proof and report to the court 
upon an application by a client to compel an attorn .,7 to 
account to her. 

Where an attorney claims compensation under a special 
agreement, which is denied by the client, the court has 
power to try the question of fact in a summary manner, 
without the intervention of a jury. Porter v. Parmly, 7 

y, &* s, 219. 

But the compensation of a counsel cannot be fixed in 
that manner, and must be established in form prescribed 
by law for the recovery of debts. Brown v. Mayor, etc., of 
N. Y. 9 Jlun, 587. 

A reference to take proof in a special proceeding insti- 
tuted to compel an attorney to pay over money does not 
fall within Code Civ. Pro., § 1019, authorizing a party to 
terminate a reference for the reason that the report of the 
referee was not made within sixty days after the matter re- 
ferred to him was finally submitted. Bennetz;. Pittman, 48 
Ifun, 612 ; s. c, 2 1 Add. N. C. 238. 

" It is for the court to say when and under what circum- 
stances it will entertain such proceedings against its offi- 
cers, upon the application of the client, and a refusal to 
proceed in that way is not the denial of any legal right." 
Schell V, Mayor, etc., of N. Y., 128 N.Y. 67, 69. 

The court also said in that case that where it did not 
appear that the supreme court had refused to make a sum- 
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mary order against an attorney because of want of power, 
the Court of Appeals would not review the order on its 
merits, but dismiss the appeal. 

As to remedy where an attorney refuses to proceed with 
a case or allow anyone else to do so, see Halbert v. Gibbs, 
4 JV. y, Ann, Cas. 232. 

See note on Substitution of Attorneys, i N. Y.Ann. Cas. 

352. 



HOHENSTEIN v. WESTMINSTER CANDLE 

CO. 

Supreme Court, First Department, Appellate Division; 

June, 1898. 

Replevin ; plaintiff's undertaking ; subsequent insolvency of surety; 
new undertaking,'\ No authority is vested in the court to re- 
quire a plaintiff in replevin, to whom the goods have been de- 
livered, to furnish a new undertaking upon one of the sureties in 
the bond given becoming insolvent before the final termination 
of the action.* 

Appeal by the plaintiff from an order of the Supreme 
Court, New York Special Term, requiring him to substi- 
tute a new surety and to file a new undertaking in an 
action of replevin. 

• Section 1699 of the Code of Civil Procedure requires that the 
sureties in replevin must be approved by the sheriff, but also gives 
the defendant the right to examine the sureties if he gives notice 
requiring them to justify within three days after the goods are re- 
plevined (§1703). 

While the undertaking is given to protect the sheriff he cannot 
dispense with it altogether. Wilson v. Williams, 18 Wend, ^Zi, Nor 
can he arbitrarily refuse to approve the sureties. Nosser z/. Corwin, 
36 How. Pr. 540. And if the sheriff take sham security the defend- 
ant is without remedy except as against the sheriff. Manly v. Pat- 
terson, 3 Code Rep. 89. 

A defective undertaking may be cured by amendment, De Re- 
guie V. Lewis, 3 Robt. 708 ; and see Decker v. Judson, id N. K.439, 
443 ; Newland v. Willetts, i Barb. 20. 
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The plaintiff, Hugo Hohenstein, replevined certain 
chattels, and for that purpose executed and delivered the 
undertaking with two sureties, required by Code Civ. 
Pro., § 1699. Thereafter one of the sureties became in- 
solvent and the defendant on that ground applied for 
and obtained the order appealed from, which requires 
the plaintiff to give a new undertaking. 

Held, that the order must be reversed. There is no 
provision in the Code of Civil Procedure which entitles 
a defendant to an undertaking in an action o{ replevin 
other than that specified in the section above referred 
to. The plaintiff to obtain possession stated in an affi- 
davit then made by him the actual value of the chattels 
claimed (§ 1695), and gave the undertakiug required 
(§ 1699). If the defendant was not satisfied with the 
sureties named in the undertaking it could then have 
excepted to them (§ 1703), or it could have itself re- 
tained possession by giving the undertaking required 
by section 1704. Not having, however, seen fit to ex- 
ercise either of these options, it became the duty of the 
sheriff to deliver the chattels to the plaintiff (§1706), 
and he, having performed that duty, the power of the 
court to regulate and control the possession of the 
chattels, pending the final determination of the action, 
was exhausted. The statute confers no authority upon 
the court to thereafter interfere with their possession 
or control, and no authority exists independent of it. 
In Manley v. Patterson (3 Code Rep, 89), where a similar 
provision of the Code was under consideration, ED- 
MONDS, J., observed that after the property had been 
delivered to the plaintiff he could " discover no power 
in the court to order it redelivered to the defendant, 
except on final judgment : nor any mode in which an 
order for its redelivery prior to judgment can be 
enforced, so that it would seem that when the property 
has been delivered to the plaintiff, even when his sure- 
ties are utterly worthless, the statute has provided no 
Vol. VI.-2 
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remedy except the sheriff's responsibility for the plaint- 
iff's omission to justify his sureties/' Substantially the 
same view was taken with regard to another branch of 
the statute in United States Land Co. v, Bussey (53 
HuHy 516), in which Mr. Justice Barrett ^aid, "the ex- 
ercise of such a power would practically destroy the 
entire system so elaborately constructed by the Code, 
and would substitute discretion and equity for the 
strict legal rights contemplated by the scheme." 

Opinion by McLaughlin, J. Barrett, Rumsey 
and 0*Brien,J.J., concurred. 

Order reversed, with ten dollars costs and disburse- 
ments, and motion denied, with ten dollars costs. 

Felix Jellenik^ for the plaintiff, respondent 

Otto H. Wefing, for the defendant, respondent. 



COFFIN V. Mclaughlin. 

Supreme Courts N. Y. Special Term ; June, '1898. 

Preference on calendar ; notice of motion^ The provisions of Code 
Civ. Pro. § 793, requiring service of notice of application for a 
preference of any cause on the calendar to be served with the 
notice of trial, do not apply to a motion for a preference in an 
action to foreclose a mortgage, made under Rule 10 of the 
Special Term Rules of the First Department, and addressed 
to the discretion of the court.* 

* It has been held that where a preference is claimed under Rule 
36 of the General Rules of Practice there must be a compliance, 
with the provisions of Code Civ. Pro., § 793. Angle v, Kaufman, 4 
Civ. Pro, R. 201. But where the preference is to be claimed under 
special rules of any particular court or department of the supreme 
court or by the court acting in its discretion the statute does not 
apply. Hunnewell v, Shaffer, 9 Supp, 540 ; McHugh v. Astrophe, 
2 Misc, 478 ; Walton v, Ogden, Col, &* Cai, 419; Guerineau v, Weil 
8 Misc. 94; s. C, 60 St, -^. 158 ; 28 Supp. 775. 

See Note on Preference on Calendar, 4 N^ Y, Ann. Cos. 253. 
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Motion for a preference. 

This motion is made under Rule lo of the Special 
Term Rules of the First Department.* On April 5, 
1898, the defendant's attorney was served with a no- 
tice of trial for the first Monday of May, 1898, at 10.30 
o'clock in the forenoon, which also contained the fol- 
lowing : " A preference is claimed for the above-en- 
titled action, on the calendar of this court, on the 
ground that it is brought for the foreclosure of a mort- 
gage and the trial thereof will not be a protracted one, 
and a motion will be made at Special Term, Part III, of 
this court, to have this action so preferred." On 
April 21, 1898, an affidavit stating facts tending to show 
that the cause would not be a protracted one, and stat- 
ing that the action was for the foreclosure of a mort- 
gage, was served on defendant's attorney, together 
with a notice of motion thereon, for a preference. The 
notice was for the first Monday of May, at 10.30 A. M., 
the same day for which the cause was noticed for 
trial. 

Held, that plaintiff's failure to comply with the re- 
quirements of section 793 of the Codef inasmuch as his 

* Rule 10 provides : " In all actions brought for the foreclosure 
of a mortgage, or for the foreclosure of mechanics' liens, either 
party may apply to the Special Term, Part III, upon notice of 
two days to the adverse party to have the cause placed upon the 
preferred calendar to be called in Part III of the Special Term, and 
if it shall appear to the court upon such application that the trial 
will not be a protracted one, or that for any special reason the case 
should be promptly disposed of, it shall be placed on the preferred 
calendar for trial." 

t Section 793 provides : " Where the right to a preference de- 
pends upon facts which do not appear in the pleadings or other 
papers upon which the cause is to be tried or heard, the party de- 
siring a preference must procure an order therefor from the court, 
or a judge thereof upon notice to the adverse party. A copy 
of the order must be served with or before the notice of trial or 
argument." 



20 VOLUME VI. 



Coffin V. McLaughlin. 



affidavit and notice of motion thereon were not served 
with his notice of trial should not defeat the motion. 
The Appellate Division in the case of Marks v. Murphy 
(27 App. Div. 160 ; 50 s. c, Supp. 622) has held that the 
rule, that the notice of motion must be served with the 
notice of trial, will be strictly enforced where the mo- 
tion is made solely as a matter of right under the 
statute and not addressed to the discretion of the court. 
Without stopping to discuss the question whether or 
not the plaintiff has substantially complied with this 
rule by reason of the addition to the notice of trial 
above quoted, we may say that this motion is made, not 
under section 793 of the Code as a matter of right, but 
is addressed to the discretion of the court, under rule 
X. It, therefore, seems that the case above cited does 
not apply. As we have seen, both the notice of trial 
served on April 5, and the notice of motion served on 
April 21, were for the first Monday of May, at 10.30 
A. M. The defendant does not pretend that he has 
been surprised or in an way prejudiced by the neglect 
of the plaintiff to serve the affidavit and notice of mo- 
tion thereon on the same day or at the same time as he 
served the notice of trial. Defendant relies wholly on 
the technical defect alleged to exist in plaintiff's prac- 
tice. I do not think this technical objection can 
be sustained. The affidavit and pleadings indicate 
that the trial will not be a protracted one and that this 
application is within the requirements of Rule X. 



Opinion by Gildersleeve, J. 
Motion granted. 
John M. Bowers^ for the motion. 
John W. Boothby^ opposed. 
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MANNING z/. BENEDICT. 

Supreme Courts First Department^ Appellate Division; 

June J 1898. 

Bit of particulars ; verification.'] An order for a bill of particulars 
should require it to be verified where the pleadings are verified, 
unless the case is an exceptional one.* 

Appeal by the defendants, John G. Benedict and 
others, from an order of the Supreme Court, made at 
the New York Special Term, denying the defendants' 
motion for a bill of particulars. 

Held error. The affidavit was sufficient to entitle the 
moving party to such a bill of particulars as he asked for, 
and the one served was clearly insufficient, and, more- 
over, was not verified. It is quite true that it has been held 
by the general term of the fifth department (Shankland 
V. Bartlett, 15 Civ, Pro,R. 24,26) that a bill of particulars 
need not be verified unless it is so ordered by the court. 
Even if such is the rule, the order for a bill of particu- 
lars should require that paper to be verified whenever 

^ The only provision of law relating to a bill of particulars in an 
action is the last sentence of section 531 of the Code of Civil Pro- 
cedure. The first part of the section provides for the giving of the 
items of an account alleged in a pleading, and requires the state- 
ment containing the items to be verified if the pleadings are veri- 
fied. The last sentence reads : '* The court may, in any case, direct 
a bill of particulars of the claim of either party to be delivered to 
the adverse party." 

In Shankland v, Bartlett (15 Civ, Pro. R, 24), cited in the text, 
the bill of particulars served was returned by the attorney on the 
ground that it was not verified and the question of its sufficiency 
arose on objection to proof of items contained in the bill. In that 
case there had been no order requiring a verified bill of particulars 
and the party on whom the bill was served had not applied to the 
court, it seems, to require the other party to serve a verified bill. 
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the pleadings are verified, unless the case is an excep- 
tional one. The reason for verifying the pleadings is 
that the defendant may be required to answer truly 
under oath to the allegations of the complaint. When- 
ever the plaintiff has seen fit to attach a verification to 
his first pleading, and thereby put his opponent upon 
his oath as to the truth of the answer, either party who 
is compelled thereafter by order to amplify these plead- 
ings by serving a bill of particulars, ought to be re- 
quired to verify that by his oath, for the same reasons 
that the pleadings are verified. 

Opinion by Rumsey, J. Van Brunt, P. J., Patter- 
son and Ingraham, JJ., concurred. 

Order reversed, with ten dollars costs and disburse- 
ments. 

James W. McElhinney^ for the defendant, appellant. 
Matthew F. Ennis^ for the plaintiff, respondent. 



RAUH V. DEUTSCHER VEREIN. 

Supreme Courts First Department^ Appellate Division; 

May, 1898. 

Privileged communications ; physicians ; waiver?^ In an action for 
damages for personal injuries resulting from negligence, the 
plaintiff, by giving testimony detailing the operations that were 
performed upon her at the hospital by the physicians, the treat- 
ment she then received, the statements of the physician as to 
the fact of the operation and as to the advice he gave to her, 
waives her privilege to exclude the testimony of the physician 
who performed the operation.* 

• Section 836 of the Qjde of Civil Procedure was amended in 1891 
(Z. 1891, c. 381) by adding.the words" at the trial " to the provision 
as to the waiver of the privilege contained in sections 834 and 835. 
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Appeal by the defendant from a judgment of the 
Supreme Court in favor of the plaintiff, entered upon 
the verdict of a jury for $3,200, and also from an order 
denying the defendant's motion for a new trial made 
upon the minutes. 

In Foley v. Royal Arcanum (151 A^. K. 196 ; s. c. , 3 AT. Y, Ann, 
Cos, 292), the question arose as to whether or not a waiver contained 
in an application for a life insurance policy which was executed 
prior to the amendment was effectual under the Code as amended 
and the court held that the amendment did not affect the contract, 
which was executed before the amendment was passed, as otherwise 
the statute would be unconstitutional as violating the obligation 
of a contract. 

In Holden v. Metropolitan Life Ins. Co. (11 Afp. Div, 426), the 
court went further and declared that the words requiring the waiver 
to be made " at the trial " only necessitated the production of a 
proper waiver at the trial, it was immaterial when that waiver was 
made, and an application for a life insurance policy, made after the 
amendment took effect, could be introduced at the trial and was ef- 
fectual as a waiver " at the trial " within the meaning of the section 
as amended. 

To the same effect is Dougherty v. Metropolitan Life^ns. Co., 87 
Hun, 15. 

** The statute does not attempt to define what shall in any case 
constitute a waiver. That is left to be determined by the courts 
with reference to the facts of every case, upon general principles of 
reason and justice." Morris z/. N.Y.Ontario & W. Ry. Co., 148 
A^. K.88. 

The question of whether or not the calling of one of two or more 
attending physicians constituted a waiver of the privilege as to all 
of them has been discussed in several cases. In Hope v, Troy & 
Lansingburgh R. R. Co. {^o Hun, 438), the plaintiff called one of 
three physicians, each of whom had treated the plaintiff at different 
times. The defendant then called the other two, their evidence 
was excluded as privileged, and the ruling was upheld and the case 
was affirmed without opinion (no N. Y. 643), except it is there 
stated that Earl & Finch, JJ. dissented on the ground of the ex- 
clusion of the evidence of the two physicians. 

In Record v. Village of Saratoga Springs (46 Hun, 448), the tes- 
timony of an associate physician was excluded, although it ap- 
peared that he attended the patient at the same time as the physi- 
cian who was called by the plaintiff. That ruling was upheld at 
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This action was brought by Annie Rauh to recover 
for injuries sustained hy her, by reason of the breaking 
of a step of the stairs leading from the first floor to the 
cellar in the defendant's clubhouse. The plaintiff tes- 
tified to the accident and to the treatment by the phy- 
sicians received at the hospital to which she was taken, 
and on cross-examination testified that a Dr. Tsitchlo- 
witz was the physician to whom she referred. The 
defendant called Dr. Tsitchlowitz, who testified that he 
admitted the plaintiff as a patient of the hospital and 
examined and made a diagnosis of her case. He was 
then asked this question : ** What did you find ?*' This 
was objected to by counsel for the plaintiff under Code 
Civ. Pro. § 834, and after some discussion between coun- 
sel for the defendant and the court, the court stated his 
ruling as follows: " The court holds that her conver- 
sation with the doctor, being brought out on cross-ex- 
amination of the defendant's counsel, and being ques- 
tioned she was obliged to answer, she herself had no 
privilege, does not open the door to waive the privilege 
of her physician to refrain from disclosing what he 
learned by private examination of his patient." To this 
defendant excepted, and the counsel then stated to the 
court: " Your ruling is that I cannot go into any ex- 

general term and the decision was affirmed by the Court of Appeals 
(second division) without opinion (120 N, V. 646). 

The same question as that arising in the last mentioned case 
came up in Morris v, N. Y. Ontario & W. Ry. Co., (148 A^. V. 88), 
and the court says at p. 94, after citing the authorities above men- 
tioned : " In this condition of the authorities we must regard the 
question as still open. We think that a construction of the statute 
which permits a patient who has been attended by two physicians 
at the same examination or consultation to call one of them as a 
witness to prove what took place or what he learned, thus mak- 
ing public the whole interview, and still retain the right to ob- 
ject to the other, is unreasonable and unjust and should not be 
followed. The waiver is complete as to that consultation when one 
of them is used as a witness." 
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amination as to her condition during the time that he 
treated her in the hospital?" The court: " My ruling 
is that you are not entitled to obtain from this witness 
a disclosure of what he ascertained by an examination 
of this woman while she was his patient." To this de- 
fendant excepted. Counsel for the defendant then made 
this statement : " Then, of course, that limits my in- 
quiry very materially." The serious question presented 
is as to the correctness of this ruling. It will be noticed 
that the final ruling of the court as to the admissibility 
of the doctor's testimony was not that the witness was 
prevented from testifying as to the truth of any facts 
which were elicited from the plaintiflF on cross-examin- 
ation, but that the defendant was not entitled to obtain 
from the witness a disclosure of what he had ascertained 
on the examination of the woman while she was his pa- 
tient. The plaintiflF, upon her direct examination, had 
testified that on December 2, 1893, which was about six 
weeks after the accident, the accident having happened 
upon October 17, 1893, she was admitted to the Ger- 
man Hospital. She then testified: "I was entered at 
the German Hospital as a patient, and plaster of paris 
was put on my foot. The plaster of paris was put on 
my right leg, the leg that was injured. That plaster of 
paris remained on five weeks. On December 8, I was 
sent to the Isabella Home. ... I stayed at the Isa- 
bella Home five weeks, and was then sent back to the 
German Hospital, where 1 was operated on. The 
plaster of paris was removed from my right leg when 
I came to the German Hospital the second time. . . . 
When they removed the plaster of paris at the German 
Hospital they operated on me. They removed some 
particles of bone ; my leg was cut ; I saw where it was 
cut. . . . After that it was bandaged. Every other day 
the bandages wece removed and fresh ones put on. . , 
I remained at the German Hospital, after being brought 
there from the Isabella Home, about a year and a half 
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altogether. During that time I was operated on six 
times. At each of these operations they removed pieces 
of bone from my leg. After each operation I noticed 
that my limb had been cut at the ankle. . . . After 
every operation I was in bed about four weeks. During 
the intervals between the operations I was in bed or 
sitting up and moving around. I moved around with 
the aid of crutches ; I used these constantly under the 
advice of the physicians in the German Hospital. . . . 
During the year and a half I was at the German Hos- 
pital my limb was bandaged during the entire time. . . 
During that time I applied bandages twice a week. I 
applied carbolic salve under the advice of a physician 
at the German Hospital." She further testified on 
cross-examination that when these six operations were 
performed, she knew these bones were removed because 
I heard the doctor say that pieces of bone were taken 
out. I did not know it of my own accord. I heard the 
doctor say a piece of bone was taken out. . . . Opera- 
tions were performed on my foot ; the first operation 
on February 9, 1894. There were bones taken out at 
the last two operations. The only way I know pieces 
of bone were taken out was when I heard the doctor 
say so. I don't know anything about it myself. . . ." 

Held^ that it was error to exclude the physician's 
testimony. By section 836 of the Code it is provided : 
" That the last three sections (including section 834 now 
under consideration), apply to any examination of a 
person as a witness unless the provisions thereof are 
expressly waived upon the trial or examination by the 
person confessing, the patient or the client." What 
will constitute a waiver of this privilege given to the 
patient is not prescribed, and must be determined as a 
question of fact in each particular case from the acts of 
the plaintiff during the conduct of the trial. After 
considerable conflict as to the effect of a waiver when 
once made, it seems to have been settled by the Court 
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of Appeals, in the case of Morris v, N. Y., Ontario & 
W. Ry. Co. (148 N. Y. 92), that a waiver once made is 
general and not special, and its effect cannot be limited 
to a particular purpose or person, citing McKinney v. 
Grand St. etc., R. R. Co., 104 N. Y. 352. 

We must adopt one of two principles in cases of 
this character : Either to allow the plaintiff to testify 
as to the operations that were performed, and as to 
what happened at the hospital while she was under 
treatment, and not allow testimony to contradict her 
statements, or else we must hold that by such testi- 
mony she waived the privilege that entitled her to ob- 
ject to the testimony of the only person who could con- 
tradict her, giving an account of what actually hap- 
pened, and contradicting her testimony. If these phy- 
sicians who attended her at the hospital cannot testify 
as to what happened at the hospital, as to the opera- 
tions performed and the treatment prescribed, it is 
clear that there is no one else who can. The condition 
would be that the plaintiff could testify to what she 
pleased as to the treatment she received without dan- 
ger of contradiction. If this contention of the plaintiff 
is sustained, the plaintiff was entirely safe in testifying 
to anything that it pleased her to say as to what 
happened to her, or was done to her at the hos- 
pital, for the mouth of the only witness that could con- 
tradict her is silenced by this section of the Code cited. 
The question was presented at the late general term in 
this department in the case of Marx v. Manhattan Ry. 
Co. (56 Hun, 575), and it seems to me that the opinion 
of the presiding justice is a most satisfactory solution 
of the question. The conclusion there stated by him 
seems to me to be unassailable. As therein said : " It 
seems to us clear that, having thus himself gone into 
the privileged domain to get evidence upon his own 
behalf he cannot prevent the defendant from assailing 
such evidence by the only testimony available for that 
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purpose." In commenting upon this case Judge 
O'Brien, in the case of Morris v, N. Y., Ontario & W. 
Ry. Co., says : " The other (Marx v. Manhattan Ry. 
Co.) may also be open to some doubt, and both are 
cited, not as controlling authority, but in order to show 
the views that very able jurists have entertained with 
respect to the construction of the statute." This re- 
mark does not appear to have been made for the pur- 
pose of disapproving or overruling the case, but simply 
to avoid the conclusion that the citation of the case 
would be considered as an approval of it. And upon 
consideration it seems to me that, applying the princi- 
ple established in the case of Morris v, N. Y., Ontario & 
W, Ry. Co., it necessarily follows that the testimony of 
a party as to the result of the physician's examination 
is as effectual as a waiver as the examiuation of one 
physician who was present Applying, therefore, the 
rule of the Morris case, that if the privilege is once 
waived by the patient, the waiver extends to the whole 
professional conduct of the physician, it must follow 
that the plaintiff having submitted evidence, whether it 
be the testimony of the plaintiff herself or of another 
witness present, of the transaction between the patient 
and the physician took place, waived the privilege, and 
the truth of what happened, and what was ascertained 
by the physician in his examination and the treatment 
of the patient can be testified to by the physician. 

Opinion by Ingraham, j. Van Brunt, P. J., and 
Barrett, J. concurred; Rumsey and McLaughlin, 
JJ. dissented. 

Judgment reversed, new trial granted, with costs 
to the appellant to abide the event. 

Charles E. Hughes, for the defendant, appellant. 

Frank Herwig^ for the plaintiff, respondent. 
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GLICKMAN V. LOEW. 

Supreme Courts First Department^ Appellate Divisions- 
May, 1898. 

Default ; opening; terms ; bond.'] Upon opening a default in an 
action for false imprisonment the court ordered the judgment to 
stand as security, that the defendant pay costs and also give a 
bond in the amount of the judgment ($10,000) to secure the 
plaintiff for any recovery in the action, — Held, that under such 
circumstances a bond should not have been required. *** 

Appeal by the defendant from an order of the Sup- 
preme Court, made at the New York Special Term, 
opening a default by the defendant, and allowing him 
to answer in the action upon terms, and providing that 
unless the terms therein provided for were complied 
with, the motion to open the default should be denied, 
with costs. 

The action was brought by William Glickman 
against William L. Loew, to recover damages for false 
imprisonment, the amount claimed in the complaint 
being $10,000. The defendant failed to answer and the 
plaintiff took judgment, the damages having been 
assessed by the sheriff's jury at the full amount claimed. 
The judgment was entered on February i, 1898, and 
this motion was made on February 24th, to open the 
default and allow the defendant to answer. It appears 
that the defendant employed an attorney, owing to 
whose default it is alleged that there was a failure to 
answer. The court opened the default upon the pay- 
ment of the costs and upon the defendant's filing a bond 
with sufficient sureties for the payment of any damage 
which might be recovered against him, 

* See Note on Opening Default, following this case. 
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Heldy that the court should not have required the 
defendant to give a bond for the payment of any judg- 
ment that should be obtained. The action being to re- 
cover unliquidated damages for false imprisonment the 
amount claimed in the complaint had no relation to the 
amount that the plaintiff would be entitled to recover 
if he recovered at all ; and nothing appeared in the 
motion papers to justify the court in compelling a 
defendant to give a bond in the amount of $io»ooo as a 
condition for allowing a defendant to defend a claim of 
this character. We think the plaintiff will obtain all 
the security to which he is entitled by allowing the 
judgment heretofore entered to stand as security. 

The order appealed from will, therefore, be modi- 
fied so as to open the defendant's default and allow the 
defendant to serve an answer upon payment of the 
costs provided for in the order appealed from, and 
upon condition that the judgment heretofore entered 
in this action stand as security for any judgment that 
the plaintiff may ultimately recover. 

Opinion by Ingraham, J. PATTERSON, RUMSEY 
and O'Brien, JJ., concurred. 

Order modified so as to open default and allow 
defendant to serve an answer upon payment of the 
costs provided for in the order toppealed from, the 
judgment heretofore entered to stand as security ; as 
so modified, order affirmed, without costs. 

David McClure, for the defendant, appellant. 

Jacob Barnettj for the plaintiff, respondent. 
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Note on Opening Default. 

Statute ; paiver of caurtl Section 724 of the Code of Civil 
Pocedure reads as follows : 

" The court may likewise, in its discretion, and upon 
such terms as justice requires, at any time within one year 
after notice thereof, relieve a party from a judgment, order, 
or other proceeding, taken against him through his mistake, 
inadvertence, surprise, or excusable neglect, and may sup- 
ply an omission in any proceeding." . . . 

It is well settled, however, that the power of a court to 
open a judgment by default for sufficient reason, in further- 
ance of justice, is inherent in the court, and is not limited by 
this statute. Kiefer v. Grand Trunk Ry. Co., 8 Supp, 230 ; 
Ladd V. Stevenson, iia N. Y, 325 ; Hatch v. Central Nat- 
ional Bank, 78 Id, 487 ; Vanderbilt v, Schreyer, 81 Id. 646. 

The opening of a default is not a right but a power 
which the court may refuse when justice requires a refusal. 
Henry Huber Co. v. Soles, 12 Misc, 548 ; s. c, 67 St, ^. 872 ; 
ZASupp. 17. 

On an application to open a default the applicant must 
not only show a reasonable ground for opening the default, 
but the burden is upon him to establish his good faith 
otherwise than by simply making an affidavit of merits. 
Deane v. Loucks, 58 Huriy 555. 

The court will not relieve a party from the conse- 
quences of a mere technical irregularity to enable him to 
take advantage of a similar one on the part of his adversary. 
Ridarbock v. Levy, 8 Paige Ch. 197. 

A ttorneys; power ^ negligence and misconduct, J An attorney 
has authority and power to open a default judgment, even 
though his clients had instructed him to the contrary. 
Read v, French, 28 -A^. Y, 285. 

Or to open a default order and to consent to an argu- 
ment on the merits. Schelley v, Zink, 13 Hun, 538. 

In Gideon v, Dwyer (17 Misc. 233), Mr. Justice Pryor 
at the New York Special Term of the Supreme Court, in 
discussing the question of whether or not a party should 
be relieved of a default, intentionally allowed to be taken, 
through the incompetence or negligence of an attorney, says 
at page 235 : '* Is the incompetence and negligence of the 
attorney ground for opening the default ? Upon the argu- 
ment I should have had no hesitation in returning a nega- 
tive answer to the question. But, on looking in the books, 
I find that while in other States the attorney's misconduct 
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binds the client beyond relief, such is not the law of New 
York." 

In that case the defendant in an action for libel had de. 
murred to the complaint, the demurrer was overruled at 
special term ; this aecision was affirmed at the general 
term and the defendant was allowed to answer upon pay- 
ment of costs. From this decision an appeal was taken to 
the Court of Appeals, which was dismissed with permission 
to the defendant to answer under the terms of the general 
term order. The defendant failed to plead and the damages 
were assessed at $15,000 by a sheriff s jury. Upon the mo- 
tion to open the default the defendant declared he had in- 
formed his former attorney that he was ready and willing 
to try the issues on the merits, and the defendant further 
said he did not understand the effect.of the course his attor- 
ney pursued until the judgment was rendered against him. 
Under these circumstances the court opened the default 
upon payment of all costs and expenses and costs of the 
motion, allowing the judgment to stand as security. 

*< There may be a case so novel and peculiar in its nature, 
in which it is so palpable that actual injustice may and 
probably has been done, and where there are no other 
means of relief, that the court will be bound to relieve the 
party from the consequence of the inadvertence and mis- 
take of his counsel, although it arose from a misapprehen- 
sion of the law or rules of practice, if that can be done 
without prejudice to the rights of the other parties ; by 
which is meant, without any loss to them, other than such 
as may necessarily result from establishing what may be 
shown to be the rights of the party applying." Levy v, 
Joyce, I Bosw. 622, 625. 

" It would certainly work great hardship if the repre- 
sentative of a party by courtesy and fiction of law an offi- 
cer of the court, could inflict on a client unbounded injury, 
and there was no redress but by the doubtful remedy of an 
action for negligence." Elston v. Schilling, 7 Robt, 74. 

In President, etc., of Eagle Bank v, HoUey (7 Cow, 514), 
a default was opened, which was taken because the attorney 
believing the circuit court to have been irregularly held, 
refused to appear. 

In Meacham v, Dudley (6 Wend, 514), the court opened 
a default suffered through the neglect of an attorney who 
was insolvent. 

** There is no justice in permitting one party to obtain 
an undue advantage over another through the neglect or 
misconduct of that other's attorney. Courts of law are 
not to be used by parties in effecting, through the forms of 
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law, the ruin of a party who has employed an incompetent, 
negligent, or unworthy attorney." Sharp v. Mayor, etc., of 
N. Y., 31 Barb. 572. 

The illness of the defendant's attorney is ground for 
opening a default. Wilmarth v, Gatfield, i How. Fr, 52. 

When default opened^ In Griswold v, Caldwell (39 Supp, 
23), beneficiaries interested in trust property were allowed 
to come in and defend an action to foreclose a mortgage 
on the property, by setting up the invalidity of the mort- 
gage, without costs, where it appeared that the time within 
which other defendants had to answer had not yet ex- 
pired. 

A default was opened on motion of an administrator 
where it appeared that the judgment was entered by fraud 
and collusion. (N, Y. City Ct.) Hartigan v. Nagle, 11 
Mtsc. 449 ; s. c, 32 Supp. 220 ; 65 St. F. 419. 

In an action against three members of a firm as in- 
dorsers on a promissory note, which indorsement was made 
by one member of the firm after dissolution, of which fact 
the plaintiff had knowledge, one partner defended and 
succeeded ; judgment was thereupon entered by default 
against the other two and it was held that it should be 
opened upon the application of the partner who had not 
made the indorsement, where it appeared he had failed to 
answer upon the assurance of the one who made the in- 
dorsement that the note would be paid before the action 
went to judgment. Smith v. Weston, 81 Ifufty 87 ; s. c, 
I A^. F. Ann. Cas. 63 ; 30 Supp. 649 ; 62 St. R. 623 ; 24 Civ. 
Pro. E. 141. 

An order denying a motion to open a default was re- 
versed where upon the trial an affidavit of a physician was 
presented, stating that a serious operation would prevent 
the defendant from being a witness, with an affidavit by 
the attorney that the defendant was the sole witness to 
prove an affirmative defense set up in the answer. Mich- 
elsen v. Spies, 83 Hun^ 509 ; s. c, 65 St. F. 140 ; 32 Supp. 

The fact that the defense sought to be set up is an 
" unconscionable " one, will not be considered by the court 
on an application to open a default in pleading, where it is 
obvious an answer has not been served through a mistake. 
Benedict v. Arnoux, 85 Zr««, 283 ; s. c, 66 St. R. 298 ; 32 
Supp. 905. 

A motion to open a default should not be denied on the 
ground of laches where the judgment was entered in April, 
a corrected judgment in May, and the motion to open it 
was made in June. Lorzing v. Eisenberg, 5 Misc. 358. 

Vol. VI.— 3 
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An affirmance of a judgment because of the default of 
the appellant to make and print a case was opened where 
it appeared the appellant was unable to procure the sten- 
ographer's minutes. Lydecker v. Gilchrist, 21 Supp. 11 24. 

Illness which compelled defendant to remain in a dark 
room five weeks shortly after being served with a sum- 
mons, — HM, a sufficient excuse to justify opening his de- 
fault upon terms. Carey zk Browne, 67 /^«», 516 ; s. c, 51 
St. R. 96 ; 23 Civ, Fro, i?. 137 ; 22 Supp. 521. 

As to when default for non-service of complaint will be 
opened, see Martin v, Gould, 9 Super, Ct, {/&*S.) 544. 

A default should be opened where plaintiff's attorney 
failed to indorse his address on the papers served. Wat- 
kins V, Stevens, 3 Ifow. Fr, 28. 

But the defendant should use due diligence in such a 
case to ascertain the attorney's address. Id, 

Where the defendant after suit brought paid part of the 
claim, under an alleged understanding that he should have 
time to pay the balance, which agreement the plaintiff 
denied, and the defendant did not employ an attorney, but 
became in default, it was held as there had evidently been 
a misunderstanding or surprise on the part of the defend- 
ant the default should be opened. Cogswell v. Vander- 
bergh, CoL &* Cat, 214. 

See, also, as to when default will be opened for sur- 
prise, etc. New York v. Sands, Col, 6^ Cat, 420 ; s. c, 
2 Cat, 378 ; Gardiner v, Crocker, Col, &* Cat, 481 ; s. c, 3 
Cat, 139 ; Tenant v. Steele, Col. &* Cat. 169 ; s. c, i Cat. 68 ; 
Stewart v. Atkins, 3 Cow, 67 ; Mann v. Provost, 3 Add. Fr, 
446 ; Delancey v, Brownell, 4 Johns. 136. 

Upon a proper excuse being shown a default was set 
aside, although the defense was that the note in suit was 
given for money won at play. Bank of Kinderhook v, Gif- 
ford, 40 Barb. 659. 

The absence from town of a party on a day he stipu- 
lated to try a case is not ground for opening a default 
Root V, Goodspeed, 2 City Ct, 173. 

Where defendant's attorney being unable to find the 
case on the printed calendar had written to the plaintiff's 
attorney offering to try the cause on a day to be fixed, but 
received no reply, it was held, a judgment entered against 
the defendant by default should be set aside. McCormick 
V. Stivers, 12 St,R, 874. 

In an action against a wife for divorce for adultery the 
court should be liberal in opening her default and allowing 
her to defend. Donnelly v, Donnelly, Daily Reg. Nov. 12^ 
1883. 



NEW YORK ANNOTATED CASES. 36 

Note on Opening Default. 

Or where it appeared the decree was obtained by the 
consent of the parties. Kuester v. Kuester, N. Y. Daily 
Reg, April 22, 1884. 

A default due to negotiations for a settlement has been 
set aside. Norton v. Kosboth, Hopk. 10 x ; Orphan Asylum 
V, McCartee, Id, 106. 

When not opened^ When a party had not only imposed 
upon his own attorney, but practised a gross deceit upon 
the court, by exaggerating his condition of health, and pre- 
tending to be unable to travel to New York to attend the 
trial when he could have done so, as was shown by the 
fact that he was transacting business at his own office, and 
at a place fifty miles distant therefrom, it was held that his 
default should not be opened. Ransdell v. National Rivet 
& N. Co., 20 App. Div, 388. 

In Butterick Publishing Co. v. King (15 App, Div, 403), 
the defendant intentionally allowed a judgment by default 
to be taken, for the reason, as he stated in his application 
to open it, that he believed he had no defense to the action. 
Upon his application to open the default he alleged that 
certain facts had come to his knowledge which constituted 
a defense to the action, but the court affirmed an order de- 
nying a motion to set aside the default, on the ground that 
the alleged new facts were not stated with enough particu- 
larity. The particular facts relied on were that the plain- 
tiflE had agreed with the defendant to accept his advertising 
at rates as low as it accepted such matter from other per- 
sons and had failed to keep this agreement. There were 
no allegations as to what officers of the plaintiff had made 
this agreement or these representations and it was mainly 
upon this ground that the motion was denied. 

Where an infant over fourteen years of age is sued it is 
his duty to apply for the appointment of a guardian adlitem^ 
under Code Civ. Pro., § 471, and if he fails to do so the judg- 
ment entered against him by default is not void but void- 
able only under Code Civ. Pro., § 12 18, which provides that 
" a judgment by default shall not be taken against an in- 
fant defendant until twenty days have expired since the 
appointment of a guardian ad litem for him," and where the 
City Court refuses to set aside a judgment taken against 
such an infant for whom no guardian ad litem has been ap- 
pointed, except on certain terms, which are not complied 
with, its action is discretionary and not reviewable. Jack- 
son V. Biiunor, 17 Misc, 339 ; s. c, 39 Supp, 1080. 

Upon an application made to open a default taken on a 
day upon which the matter was set down peremptorily for 
a hearing the attorney made an affidavit in which he stated 
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that he expected the counsel for some of the defendants to 
move for an adjournment on the ground of the illness of 
their clients, which motion he felt sure would be granted^and 
that as he had ** other pressing engagements " without stat- 
ing that such engagements were in court, — IfM, that there 
was nothinfi^ in the application to justify the opening of the 
default. Matter of reekamose Fishing Club, 5 App, Div. 
284 ; s. c, 39 Supp, 124. 

Where a husband has departed from the jurisdiction of 
the court to avoid the payment of alimony awarded in an ac- 
tion for a separation,he should not be heard on an application 
to open the default taken against him until he has complied 
with the order as to alimony. Weidner v, Weidner, 85 Hun^ 
432 ; s. c, 66 St R.2\\\ 32 Supp. 894. 

After a dismissal of the complaint for want of prosecu- 
tion, upon default, a motion made a year after the dismissal 
to open the default should not be granted, but the plaintiff 
should be left to begin his action anew. Gross t^. Granite 
State Prov. Assn., 8 Misc, 530 ; s. c, 59 Su R. 267 ; 28 Supp. 
769. 

Where judgment against a sheriff has been paid and 
satisfied of record without collusion or fraud, the sheriff's 
indemnitors should not be allowed to have the default 
opened and to come in and defend. Cohen v, Gorman, 25 
^upp, 460 ; s. c, 55 StR,2ii\ distinguishing Jakobi v. Gor- 
man, 21 Supp. 762. 

In the last mentioned case it was held that where a 
sheriff makes a willful default in an action in replevin, the 
indemnitors should be allowed to come in and defend. 

After numerous adjournments of proceedings to con- 
demn laud before commissioners, the landowner's attorney 
failed to appear after due notice that the proceedings would 
go on and the commissioners thereupon took the proof of- 
fered by the petitioner. A motion to open the landowner's 
default was denied upon the ground that sufficient excuse 
for allowing the default to be taken was not offered. Mat- 
ter of Metropolitan Elevated R. R. Co., 72 Hun^ 638 ; s. c, 
l<^ St. R,^ 760 ; 25 Supp. 399. 

An order opening a default is properly set aside where 
it was secured on false affidavits. Keating v, Hayes, 78 
Hun^ 599 ; S.C., 61 5/. R. 419 : 29 Supp, 475. 

In Dunham v. Ringrose, (72 Hun^ 300 ; s. c, 55 St. R. 
519 ; 25 Supp. 454), it was held that a motion to open a third 
default taken against sureties on an undertaking on appeal, 
was properly denied. 

In Ridley v. Manhattan Ry. Co., (72 Hun^ 164 ; s. c, 55 
St* i?« 473 ; 25 Supp. 380), an order opening a default upon 
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payment of $io costs was reversed where it appeared 
that after service of a summons in March, 1885, ^^^ defend- 
ant appeared and demanded a copy of the complaint, the 
plaintiff's time to serve a complaint was extended to No- 
vember, 1887, after which he became in default and the 
motion to open the default was not made until March, 

1893. 

A motion to open a default should be denied for laches 

where not made until six years after the entry of judgment 
and not until supplementary proceedings had been insti- 
tuted thereon. Tooker v. Booth, 7 Misc, 421 ; s. c, 57 St, R. 
648 ; 27 Supp, 974 ; appeal dismissed, 8 Misc. 304. 

A motion to open a default taken on appeal should be 
denied where a condition imposed has not been complied 
with. McQuhae v. Lehman, 7 Misc, 732. 

In Gibbms v. Campbell (21 Supp. 283 ; s. c, Gibbons v. 
Lowry, 50 St R. 859), amotion by an executor, in an action 
to foreclose a mortgage, to open his default, was denied 
where the default was intentional and the executor had 
knowledge of all the facts when he allowed the default to 
be taken. 

A default judgment granting an absolute divorce should 
not be opened at the instance of the wife on the ground 
that she was induced by fraud and deceit to allow the judg- 
ment to be taken, where it appears that she has no defense 
to the action. Everett z/. Morrison, 21 Supp. 328 ; s. c, 50 
St. R. 33 ; motion for reargument denied, 69 Hun, 146 ; 
s c, 52 St. R. 525 ; 23 Supp. 377. 

A motion was denied where the proposed answer was 
part payment by a promissory note. Tallman v. Sprague, 
44 St. R. 833 ; s. c, 18 Ssdpp. 207. 

A motion after six years, when the defendant is about to 
be examined in supplementary proceeding, should be de- 
nied. Drummond v. Matthews, 42 St. R. 117 ; s. c, 17 
Supp. 726. 

In Mason v. Mason (19 Supp. 955 ; s. c, 47 St. R. 361), 
the affidavits on the motion to open a default at circuit, 
taken against the plaintiff, showed a long and persistent ef- 
fort on the part of the defendant to bring an action in 
ejectment to trial and an equally persistent effort on the 
part of the plaintiff to avoid going to trial, and it was held 
that inasmuch as the plaintiff could secure a new trial as a 
matter of right by paying costs, or could bring a new action, 
the default should not be opened. 

In Ferris v. Fisher (19 Supp. 139 ; s. c, 45 St. R. 631), 
the defendant's attorney asked for an adjournment over the 
term on the ground that the counsel who was to try the 
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case was actually engaged in the trial of a case, and refused 
to consent that the case be set down for trial some day in 
the same term ; it also appeared that the same attorney 
had tried another action between the same parties and was 
familiar with the issues involved and did not need time to 
prepare for trial, and it further appeared that the defend- 
ant had made no effort to procure the attendance of his 
witnesses and there was no contention that witnesses were 
absent, or their attendance could not be procured, and it 
was held that the default should not be opened. 

In Green v. Warren (14 Huriy 434), on default in pleading 
the plaintifiE entered judgment and on motion to open the 
default it appeared that other judgments had been entered 
against the defendant after the plaintiff*s judgment was 
perfected, and the defendant's attorney made an aflSdavit 
that he had mailed a demurrer on the last day to plead, and 
it was held, under the circumstances, and as the demurrer 
was frivolous that the defendant should be held strictly to 
the rule that he must show the mailing of the demurrer so 
that it would go on the last mail at night or the first mail 
the next morning and not having affirmatively shown this 
the judgment should not be vacated. 

A motion by one of two defendants to open a default 
was denied where the applicant stated that he relied upon 
the statement of his co-defendant that the notes in suit had 
been paid, but there was no direct allegation of payment, 
and no proposed answer was presented. Mather v. Car- 
roll, 14 St, Ji. 469. 

In Graham v. Pinckney ^7 J^obt, 147), the court refused 
to set aside a regular default to allow the defendant to set 
up the defense of infancy, where there were no merits in 
the application. 

In Schenck v. Bengler (105 N, Y. 630), the Court of 
Appeals refused to open a default and reinstate a case 
where the return contained no exceptions worthy of notice. 

Where the defendant, in an action for libel, persistently 
delayed the trial on technical objections and meanwhile 
the plaintiff died, it was held that the defendant's default 
should not be opened. Wight v, Bennett, 8 Supp. 808 ; s. c, 
St. R. 161. 

Where the defendant has admitted the debt and asked 
for time a default should not be opened on an ordinary af- 
fidavit of merits. Sheldon v, Campbell, 5 Hill, 508. 

In Crammond v. Roosevelt (2 Johns. 282), the court re- 
fused to open a default to allow the defense of usury to be 
set up. 

See, to same effect, Morris v, Slattery, 6 Abb. Pr, 74 ; 
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Potter V. Clark, Id, note ; Parish v. Corlies, i Daly^ 274 ; 
contra^ Grant v, McCaughin, 4 How, Pr, 216. 

A corporation cannot plead usury, and a default should 
not be opened where usury is the only answer. Smith v. 
Isle of Wight Co., 21 5/. i?. 217 ; s. c, 3 Supp, 300. 

As a general rule where there have been laches in mak- 
ing the motion to open a default, without a reasonable ex- 
cuse for the delay, the motion should not be granted, but 
the party left to a new action if the default is against the 
plaintiff. James v, McCreery, 27 5/. R, 88 ; s. c, 7 Supp, 

494. 

If against the defendant laches unexplained will defeat 

the motion. Weeks v, Merritt, 5 Robt. 610 ; Jones v. U. S. 

Slate Co., 16 Hew, Fr. 129 ; Hilton v. Thurston, i Abb, Pr, 

318 ; McElroy v. Continental Ry. Co., 6 Supp, 306 ; Wygant 

V. Brown, 27 St, R, 4 ; s. c, 7 Supp, 490. 

But see Northern Dispensary v, Merriam (59 Haw, Pr, 
226), where it was said that a default should be opened to 
let in a meritorious defense at any time within ten years 
where the defendants suffered it to be entered under a 
misapprehension of their rights, owing to the loss of papers 
subsequently recovered. 

Where default was taken against the plaintiff at circuit 
after a motion had been denied for leave to discontinue 
without costs the default should not be opened. McDonald 
V, Heineman, 10 Supp, 945 ; s. c, 32 St. R, 839. 

Terms^l In Kane v. Demarest (13 How. Pr. 465), a de- 
fault regularly taken was opened upon payment of motion 
costs only, where it appeared that the plaintiff did not have 
a cause of action. 

In matter of Brownell Street (44 St. R. 485 ; s. c, 17 
Supp, 747), it was held, in a proceeding to open a street, 
where a party whose land was taken did not appear, that it 
was proper on opening his default to require him to pay 
the costs of the hearing. 

It is error to direct that costs of a motion to open a 
default should abide the event. That would hold out to 
the defendant the promise of a reward as a premium upon 
its default in case the action were determined against the 
plaintiff. Richardson v. Sun Printing & Pub. Co. 20 App. 
Div, 329 ; s. c, 46 Supp, 814. 

Where the plaintiff was compelled to come here from 
California to be present at the trial because the defendant 
refused to consent to an adjournment, and the defendant's 
default was taken because he could not procure the atten- 
dance of his witnesses, it was held that an order opening the 
defendant's default upon condition of paying $100 to the 
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plaintiff and that if tbe defendant wished another adjourn- 
ment which necessitated the return of the plaintiff to Cali- 
fornia that the defendant should pay the expensesof the trip, 
imposed terms within the discretion of the court under the 
circumstances. McCarty v, Alton wood Stock Farm, 68 
ffuHy 551 ; s. c, 52 Sl R, 687 ; 22 Supp, 1091. 

It is within the discretion of the court to require a party 
moving to open a default to furnish a bond to secure any 
judgment that may be recovered. Hornthal z/. Finelite, 
60 St, JR. 838 ; s. c, 29 Supp, 686. 

A condition requiring security for the payment of any 
judgment recovered is proper in opening a default upon a 
motion made after an order for the defendant's examina- 
tion in supplementary proceedings had been served, where 
the defendant's attorney appeared on the taxation of costs. 
Dudley v. Brinck, 8 Misc. 76 ; s. c, 58 St. R. 815 ; 28 Supp. 

527- 

The superior court of Buffalo may impose such terms 

as it deems proper in opening a default in the municipal 

court of that city and is not limited by the provisions of 

law relating to the municipal court exclusively. Parmele 

V. Rosenthal, 10 Misc. 433 ; s. c, 64 St. R. 783 ; 31 Supp, 

872. 

A condition that a verdict of a jury, rendered upon the 
trial of the action, should be final and no appeal should be 
taken therefrom, should not be required upon opening a 
default. (N. Y. City Ct. Gen. T.) Fuchs & Lang M'f g Co. 
V. Springer & Welty Co. 15 Misc, 443 ; s. c, 72 St. R, 176 ; 
37 Supp. 243. 

The court imposed as terms for opening a default taken 
against a street railway company in an action by a husband 
for loss of his wife's services due to personal injuries caused 
by the defendant's negligence, that the defendant stipulate 
that in case of the death of the wife her testimony given 
on the inquest or to be taken at once in her examination 
before trial, should be read at the trial. (N. Y. City Ct. 
Gen. T.) Sweet v. Metropolitan Street Ry. Co. 18 Misc. 

355- 

The following additional terms have been held proper as 

a condition for opening a default : that there shall be a ref- 
erence and speedy trial, Delany v. Delany, 2 T. & C. 530; that 
the defendant accept short notice of trial, Butler v. King, 
10 Wend. 561 ; Haywood^. Thayer, Id. 571 ; to give security 
for costs, McGilivray v. Standard Oil Co., 6 St, R. 868 ; upon 
payment of $12 costs where the defaulting party sued /« 
forma pauperis. Neugrosche v. Manhattan Ry. Co., i St. R. 
302 ; and a number of cases have held that it is proper to 
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require a bond conditioned upon the payment of any judg- 
ment. Rice V, Maddock, 28 St R. 413 ; s. c, 7 Supp. 632 
(where the defaulting party being a widow of a deceased 
partner the court relieved her of the condition that she 
give a bond upon it appearing that she could not give it 
and justice would be denied if the order was enforced). 

But a judge at special term has no power to compel a 
party to waive a material issue as a condition for opening 
a default. Horn v, Brennan, 46 How, Fr. 479 ; nor to re- 
strict a party from pleading the Statute of Limitations. 
Gourley v^ Hutton, 10 Wend. 595 ; Douglas v, Douglas, 3 
Edw, Ch. 390 ; but see Hawes v, Hoyt, 11 How, Fr, 454 ; 
and payment of costs of motion and of all costs to date and 
a stipulation to try when reached was held excessive Muller 
V. Post, II Supp, 615 ; s. c, 33 Si, F. 992. 

Fractice.\ " No principle is better settled than that no 
appeal lies from a judgment taken by default. The 
defendant's remedy was to move to open his default." 
Hawkins v. Smith, 91 Hun^ 299 ; s. c, 36 Supp, 337 ; ji St, 
F. 117. Citing Avery v. Woodin, 44 Hun^ 269 ; Code Civ. 
Pro. § 1294. 

A proposed answer is necessary on a motion to open a 
default. Richardson v. Sun Printing & Pub. Assn., 20 App. 
Div, 329 ; s. c, 46 Supp, 814 ; Reynolds v, Palen, 13 Civ, 
Fro, K, 200 ; Phillips v. Equitable Life A, Soc. 26 Supp, 
522. 

But leave to renew should be given where one is not 
produced. Reynolds v, Palen, (supra). 

But it has been held that it is not absolutely necessary 
to serve the proposed answer with the motion papers to 
open a default for a failure to appear in an action, if suffici- 
ent appears in the affidavit to show the nature of the 
defense and the court can see the good faith of the party in 
asking to defend. Carey v, Browne, 67 Hun^ 516 ; s. c, 51 
St. F, 96 ; 23 Civ, Fro, F, 1^7 ; 22 Supp, 521. 

The court of common pleas had no power to review 
the discretion exercised by the city court in refusing to open 
a judgment by default. Abram French Co. v, Marx, 10 
Misc, 384. 

In that case the plaintiff was a foreign corporation and 
after judgment had been entered by default the defendant 
moved to set it aside on the ground that the plaintiff had 
not secured from the Secretary of State a certificate allow- 
ing it to do business in this State and that therefore it could 
not maintain an action here. The motion was granted at 
special term but reversed by the general term. The appel- 
late court refused to interfere, on the ground it was within 



42 VOLUiME VI. 



Note on Opening Default, 



the discretion of the coart below to set aside the judgment 
or leave the defendant to test its validity when attempt 
was made to enforce it. Citing Foote v. Lathrop, ^i N.Y, 
358 ; People ex rel. Brush v. Brown, 103 N. Y. 684. 

Where a default is opened upon payment of costs and 
the order does not provide the time within which the costs 
shall be paid, but does provide that the party shall have 
five days in which to serve an amended answer, such party 
has the full statutory time within which to pay the costs 
and the other party cannot refuse to accept the answer 
within that time, on the ground that the costs have not 
been paid. Van Ingen v. Hilton, 91 Jfun^ 373 ; s. c, 17 
St, Ji. 682 ; 36 Su/>p, 752 ; aflf'd without opinion, 149 iV!. Y. 

590- . 

A judgment by default should not be vacated because 

of the defendant's infancy but a motion should be first made 

to open the default when the question of infancy can be 

raised. Appel v. Brooks, 24 Su/>p, loo. 

The granting of an order to show cause by the judge 
who has denied a motion to open a default is equivalent to 
an order granting leave to renew the motion. Hart v. 
Washburn, 42 St. R. 440; s. c, 17 Siipp, 85. 

The first motion having been denied with leave to re- 
new a second one should not be granted where the papers 
fail to outline the defense relied upon. Brewster v, Boyle, 
46 St, a, 610 ; s. c, 19 Supp, 146. 

Payment of a judgment taken by default is not a bar to 
a motion to open the default. Arnold v, Norfolk & New 
Brunswick Hosiery Co., 47 St. R. 362 ; s. c, 19 Supp. 957. 

The court has power in its discretion to open a default 
before the judgment is perfected. Williams v. Cox, 6 Wend. 

Sip- 
Where the proceedings are irregular a default will be 

set aside without regard to the merits. Depeyster v, 
Warue, Col. &* Cat, 342 ; s. c, 2 Cat, 45 ; Howell v, Dennis- 
ton, Col, &* Cat. 448 ; s. c, 3 Cat. 96. 

But compare Cramer v. Fitzsimmons (12 JVend. 251), 
where it was held that a default would not be set aside for 
irregularity where the defendant was not prejudiced. 

A stockholder may intervene to open a default taken 
against a corporation. Wilkinson v. Chemical Fire Co., J\r, 
Y. Daily Re^, January 7, 1884. 

As to effect of decision of Court of Appeals, on precise 
question involved in action, on motion to open default, see 
Bradford z^. Greenwich Ins. Co., 8 Abb, Fr. 261. 

On motion to open default on the ground of after dis- 
covered evidence, the affidavit should state the name of 
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the witnesses and what is expected to be proved by them. 
Richardson v. Backus, i Johns, 59. 

A default judgment which has been assigned for value 
should not be opened except on notice to the assignee. 
Robinson v, American Chemical Co., 9 Civ, Pro, R, 78. 

On an application to open a default in filing a case on 
appeal it is necessary not only to show good grounds for 
the delay, but also satisfactory reasons why an application 
for an extension of time was not made before the time ex- 
pired. Gamble v. Lennon, 9 App. Div, £^qi ; s. c, 41 Supp. 
277, 



WALLACE V. SYRACUSE, ETC., R. R. CO. 

Supreme Courts Third Department^ Appellate Division ; 

May^ 1898. 

Deposition ; examination before trial ; defendant's liability,'] In an 
action for personal injuries caused by negligence, where an issue 
is raised as to whether the plaintiff was injured while on a train 
owned by the defendant, or one belonging to another company 
using the defendant's tracks, an examination of the defendant's 
officers before trial to ascertain the fact is proper.* 

Appeal by the defendant from an order of the Su- 
preme Court, made at the Broome Special Term grant- 

* The principle of the decision in this case is somewhat similar 
to that found in Fatman v, Fatman (22 Civ, Pro. ^. 149 ; s. c«, 18 
Supp, 847 ; 45 St. R, 859), where the action was brought by an execu- 
tor against a partnership for an accounting of the amount due the 
plaintiff's testator, and one of the principal allegations in the affi- 
davit on which the order was secured was that the plaintiff did not 
know who the individuals were who composed the partnership at the 
time of his testator's decease. That examination was had for the 
purpose of franiinga complaint, but all such examinations come un- 
der the same provisions of law. Code Civ, Pro., §§ 870 et seq. 

See Note on Examination to Frame Complaint, i N. Y. Ann^ 
Cas. 181. 
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in^ the plaintiff's motion to examine two officers of the 
defendant before trial. 

The action is to recover upon account of injuries 
which the plaintiff, Alvin D. Wallace, alleges he re- 
ceived while a passenger upon defendant's cars. The 
pleadings present the issue whether the plaintiff was a 
passenger upon defendant's train of cars at the time of 
his alleged injuries. 

The plaintiff asked to be allowed to examine the 
officers of the defendant on four points : 

1st. As to who was the owner of the passenger 
train and cars in one of which plaintiff was riding when 
he was injured ; 2d, as to who was operating the 
train ; 3d, as to who employed, paid and controlled the 
operatives thereof, and, 4th, as to who received the 
avails of the sales of passenger tickets for said train be- 
tween Syracuse and Binghamton. 

Held, that the order should be affirmed. The Dela- 
ware, Lackawanna and Western Railroad Company also 
runs its trains over the defendant's tracks, and the 
plaintiff's affidavits show that he needs the testimony 
of the officers of the defendant to prove that the train 
he was upon was the defendant's. Thus the examina- 
tion sought is practically that of the corporation defend- 
ant. Davies v. Lincoln Nat, Bank, 19 St. R, 905. It is 
probable that exact knowledge whether the train was 
the defendant's is confined to the officers of the com- 
panies. It is objected that these officers can be exam- 
ined upon the trial. That objection sometimes has 
weight, but we do not think it is fatal in this case. The 
business of both corporations is affected by the public 
use, and we think it was a proper exercise of discretion 
for the Special Term, in the interest of a passenger who 
was in the enjoyment of his right to such use, to exam- 
ine before trial the officers of the defendant, in ord^r to 
enable him to prove, if such was the fact, that the train 
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was either the defendant's, or under its control. Fur- 
ther than this the examination is not necessary. 

Opinion by Landon, Jr. All concurred. 

Order modified by granting examination as to the 
four particulars last mentioned in plaintiff's affidavit, 
and as thus modified affirmed, without costs. 

W. S. Jcnneyy for the defendant, appellant 
Nathan L. Miller^ for the plainti£f, respondent. 



SAND V. CHURCH. 



Supreme Courts Third Department, Appellate Division; 

July, 1898. 

Casts : charging person not a party ; defendant. 1 A mortgagee of 
real property who has foreclosed his mortgage and to protect 
the title so as to compel the purchaser to complete the pur- 
chase defends an action in ejectment in the name of another 
and does not apply to be made a party defendant, is chargeable 
with costs incurred in his unsuccessful defense, since he might 
have been made a party defendant under Code Civ, Pro., § 452.* 

Appeal by the Mutual Life Insurance Company 
from an order of the Supreme Court, made at the 
Albany County Special Term, requiring the appellant 
to pay to the plaintiff the costs awarded to the plaintiff 
in this action. 

This action, with two others by different plaintiffs, 
was commenced on May 10, 1890, against Walter S. 

* See Note on Charging Third Person Defending with Costs, 
following this case. 
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Church and Joseph Drum, to recover the possession of 
a farm of 177 acres, in the town of Bern, then being in 
the possession of Church, who claimed to be the owner 
thereof. Drum being his tenant. An undivided one- 
third was claimed in each action. Church died on 
December 7, 1890, and the defendant Henrietta, having 
succeeded to his interest, was on March 3, 1891, sub- 
stituted as defendant in his place. After three trials 
and several appeals, including an appeal to the Court 
of Appeals (152 N. Y. 174; s. c, 46 N. E. 609), judg- 
ments were recovered by the plaintiffs, and entered on 
November 6, 1897. It was adjudged that the plaintiffs 
were the owners of the premises, and entitled to the 
immediate possession, subject to a perpetual lease made 
by Stephen Van Rensselaer and Johannes Ecker, 
June 14, 1798, and the rent to accrue theron from Jan- 
uary I, 1897, and the amount of the arrears of rent, 
which was due to the defendant Church, and which the 
plaintiffs were required to pay for the redemption of 
the premises, was fixed. The plaintiffs, after the re- 
turn unsatisfied of executions issued against the defend- 
ants upon the judgments, made a motion to offset the 
amount of rent in arrear against the costs recovered 
by the plaintiffs, and that the appellant be required to 
pay the balance of the costs, it being alleged that the 
actions were in fact defended by the appellant for its 
own benefit. The order appealed from was the result 
of this motion. 

Prior to the commencement of the actions, and on 
July 23, 1887, Walter S. Church, then being in posses- 
sion and claiming to be the owner of the premises 
gave to the appellant, the Mutual Life Insurance Com- 
pany, a mortgage on these and other lands as security 
for a loan of $30,000. Default being made in the pay- 
ments, an action of foreclosure was commenced by the 
company on May 26, 1892. Judgment therein was en- 
tered on August 30, 1892, under which a sale was made 
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on October 27, 1892, and the premises struck off to one 
Ketchum for the sum of $5,000, 10 per cent, of which 
was paid to the officer making the sale. The sale, as 
as it seems, was never perfected, but the proceeding 
suspended to await the final resnit in the pending ac- 
tions. In the moving papers of the plaintiff, it is stated 
the company put the purchaser in possession of the 
land, but this is denied by the company. At the sale 
the plaintiffs gave notice of the pendency of their ac- 
tions and of their claim that Church when he gave the 
mortgage did not own the premises. On the part of 
the company it was stated that the title was considered 
good, and that the purchaser would not have to pay 
unless he got a good title. The sale was shortly after 
the first trial, at which the plaintiff in the Sand case 
had been nonsuited. 

Heldy that the order should be affirmed. From the 
papers before the special term it had a right to find 
that from the time of the sale up to the final judgments, 
in November, 1897, the company, in the name and with 
the consent of the defendants in the actions, conducted 
the litigation for its own benefit. It could not consum- 
mate the sale and obtain its proceeds until those actions 
were finally determined against the plaintiffs therein. 
It assumed, as between it and the purchaser, the bur- 
den of establishing, if it could, the ownership by 
Church of the premises when he gave the mortgage. 

It is claimed upon the part of the respondents that 
the insurance company, after the sale and pending its 
completion, was entitled, upon its application under 
section 452, Code Civ. Pro., to have been brought in as 
a party defendant, and that, therefore, a case is pre- 
sented for the application of the doctrine laid down in 
Farmer's Loan & Trust Co. v. Kursch (5 N. V. 558), and 
Perrigo v. Dowdall (25 Hun, 234), that when a person, 
not a defendant on the record, to whom the statute 
gives the opportunity of defending avails himself of the 
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opportunity by defending in the name of the party 
sued without himself asking to be brought in, he is 
liable for costs in case of failure, provided they cannot 
be collected of the defendant on the record. The 
Kursch case was an action of ejectment, and the defend- 
ant's grantor, with warranty, had defended without 
being made a party, although entitled to become so 
under 2 Rev. St. pp. 341, 342 § 17. The Perrigo case 
was an action of trespass upon real estate, and the de- 
fendant setup title in his landlord. The latter defended 
without causing himself to be made a party defendant, 
as he might have done, as it was held, under § 452.* 

There was a similar provision in the Code of Pro- 
cedure (§ 122, as amended in 1851), except that it was 
not imperative. In the Revised Statutes (2 R. 5. 341, 
§ 17), as well in the prior laws (i R. L. of 1813, 443, § 30, 
chap. 36, Laws of 1788, § 30), the right was given to a 
landlord to come in and defend an action of ejectment 
against his tenant. Under these laws it was held that 
a mortgagee out of possession might be let in to defend, 
the same as the landlord. Jackson v. Babcock, 17 
Johns, 112 ; GrahanCs Pr* (2d ed.) 831. In Stiles v. Jack- 
son (i Wetid. 316), it was held that in ejectment every 
person is considered as a landlord entitling him to de- 
fend, whose title is connected to and consistent with 
the possession of the occupier. 

The provision of the Revised Statutes, above re- 
ferred to, was repealed in 1880 upon the adoption of 
the second part of the Code of Civil Procedure. By 
section 1503, as then enacted, it was provided that in 
an action to recover the possession of real property, 
any person claiming title to or the right of possession 

* Section 452 provides: "And where a person, not a party to 
the action, has an interest in the subject thereof, or in real property, 
the title to which may in any manner be affected by the judgment, 
and makes application to the court to be made a party, it must 
direct him to be brought in by the proper amendment." 
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of the property as landlord or otherwise, adversely to 
the plaintiff, might be joined as defendant. This was 
not imperative (Bradt v. Church, no N. Y. 542), and, 
therefore, it would seem that the right of the landlord, 
or one in his position, to come in and defend such 
action, must depend on whether section 542 is appli- 
cable to such a case. That provision is general, and no 
good reason is apparent why the privilege of the land- 
lord, which has existed for nearly a century, should be 
abrogated. 

One of the objects of section 452 was to provide for 
the determination of the entire controversy in one ad- 
judication. Derham v. Lee, 87 N, Y. 599, 604. The 
last clause of the section applies to all actions, whether 
legal or equitable. Rosenberg v. Salomon, 144 N. Y. 
92. The right in that case to come in and defend did 
not seem to depend on the question whether the party 
desiring to come in would be bound by an adjudica- 
tion against the defendant in regard to the subject 
in which he had an interest. The debtors in that case 
were not in privity with the sheriff, and a judgment 
against the sheriff alone would not be conclusive on the 
rights pf the judgment debtors. In the Perrigo case 
{supra) the landlord was held to have had a right to 
come in, although he would not have been bound by 
the judgment against the tenant. Masten v. Olcott, 
loi iV. F. 152, 160; see also Rosenberg v. Flack, 32 
N. . Sf. H. 450. 

'Within the logic of the Rosenberg and Perrigo 
cases the company had, I think, an interest in the sub- 
ject of the actions within the provision of section 452, 
If the plaintiffs, under a judgment against Church and 
Drum, obtained possession of the property, the interest 
of the appellant would be affected. 

The case is somewhat different from the Kursch and 

Perrigo cases, but in principle is analogous, and the 

doctrine there enunciated furnishes support to the 
Vol. VI.— 4 
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action here of the special term. See, also, Bourdon v. 
Martin, 84 Nun, 179; 32 N. Y. Supp. 441. 

Opinion by Merwin, J. All concurred. 

Order affirmed, with $10 costs and disbursements. 

Edward Lyman Short and Frederick L. Allen, for the 
appellant. 

Stedtnan &r Stedman and George W* Stedman^ for the 
respondent. 



Note on Charging Third Person Defending with 

Costs. 

The reported cases are not entirely harmonious upon 
the question as to when a person interested in the subject 
of the action as defendant, but not a party thereto, can be 
charg^ed with costs. It is to be observed that there is no 
special statutory provision authorizing costs to be charged 
against a person not a party vfho defends, while there is such 
an enactment applicable to plaintiffs. See Code Civ. Pro. 
§ 3247* which is a substantial re-enactment of 2 R. 5. 619, 
§ 44 ; 2 Edm. St. 515, § 47. The -doctrine as to defendants 
rests on some early cases in the supreme court, which are 
reviewed in Farmers Loan & Trust Co. v. Kursch, (5 N. Y. 
558.) It is there held, in effect, that in actions involving 
the title to real property, one who might have been made 
a party defendant, but who defends in the name of another 
and does not come in as a party, may be charged with the 
costs. The doctrine of the case of Miller z/. Adsit (18 
Wend. 674), is apparently approved, however, where it was 
held that in actions involving the title to personal property 
a person who defended in the name of another could not 
be compelled to pay costs in any event. In some of the 
cases decided after Miller v. Adsit it was said that the 
doctrine of Jackson v. Van Antwerp, (i Wend. 295), where 
it was held that a landlord defending m the name of his 
tenant could be charged with costs, had been overruled by 
Miller v. Adsit. The court in Farmers Loan & Trust Co. 
'V. Kurschy however, distinguishes the two cases and says 
there is nothing inharmonious between them, for the rea- 



NEW YORK ANNOTATED CASES. 51 

Note on Charging Third Person Defending with Costs. 

son that one involved the title to real property and the other 
to personal property. In Miller v. Adsit, the court said in 
discussing the statute which was similar to the present 
section 3247 of the Code : " The provision is in terms con- 
fined to a suit brought by an assignee or person benefi- 
cially interested in the recovery, in the name of another. 
In such cases, the real plaintiff must answer to the defend- 
ant, if the suit fails. It is evident that neither the legis- 
lature nor the revisers supposed that the courts ever 
looked beyond the parties to the record, in enforcing the 
payment of costs adjudged to the plaintiff. Whether it is 
expedient to subject a person who stands behind the 
defendant on the record to the payment of the plaintiff's 
costs, is a question which addresses itself to the legislature, 
not to the courts." 

That was an action in replevin. In a recent case it has 
been held that in an action on contract a third party who 
defends in the name of another could not be chargeable 
with costs. Peetsch v, Quinn, 12 Misc, 61 ; s. c, i N. Y. 
Ann, Cas, 282. In the last mentioned case the court fol- 
lowed Miller V. Adsit and the discussion related to section 
J247 only, and section 452 was not mentioned in the opin- 
ion. Section 3247 reads as follows : 

'* Where an action is brought, in the name of another, 
by a transferee of the cause of action, or by any other 
person, who is beneficially interested therein ; or where, 
after the commencement of an action, the cause of action 
becomes, by transfer or otherwise, the property of a person, 
not a party to the action ; the transferee or other person 
so interested, is liable for costs, in the like cases and to the 
same extent as if he was the plaintiff ; and, where costs 
are awarded against the plaintiff the court may, by order, 
direct the person so liable to pay them. Except in a case 
where he could not have been lawfully directed to pay 
costs, personally, if he had been a party, as prescribed in 
the last section, his disobedience to the order is contempt 
of court. But this section does not apply to a case, where 
the person so beneficially interested, is the attorney or 
counsel for the plaintiff, if his only beneficial interest con- 
sists of a right to a portion of the sum or property re- 
covered, as compensation for his services in the action." 

The real difficulty in the question arises from the fact 
that if a third party who defends an action involving 
the title to real estate can be changed with costs under 
section 452, it is not clear why a party who defends in the 
name of another any other action cannot also be so charged. 
A history of that section is instructive on this point 
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Miller v. Adsit was decided in 1837, and Fanners Loan and 
Trust Co. V, Kursch in 1 85 1 . In the last mentioned year sec- 
tion 122 of the Code of Procedure (which was enacted in 
1848), was amended to read, so far as it related to this sub* 
ject, as follows : 

" And when, in an action for the recovery of real or 
personal property, a person, not a party to the action, but 
having an interest in the subject thereof, makes applica- 
tion to the court to be made a party, it may order him to 
be brought in by the proper amendment." 

The section remained in that condition until the first 
half of the new Code was passed in 1876, when it was 
amended and re-enacted as section 452, so as to read as 
follows : 

" And where a person, not a party to the action, has an 
interest in the subject thereof or in real property, the title 
to which may in any manner be affected by the judgment, 
and makes application to the court to be made a party, it 
must direct him to be brought in by the proper amend- 
ment." 

Mr. Throop in his note to this section says : 

"Code Procedure, part of § 122, amended so that the 
second sentence is generally applicable. The originial 
provision is confined to * an action for the recovery of real 
or personal property.* Those words were probably inserted, 
because the provision was passed to meet a particular case ; 
but no reason is perceived why a power so beneficial, and 
which always rests in the sound judgment of the court, 
should not be granted in general language, if indeed any 
grant is necessary." 

No change has been made in section 452 since the first 
half of the present Code was passed in 1876. It would seem 
to follow from the doctrine of the case in the text that if a 
person who has a right to be made a party defendant fails 
to exercise that right, but conducts the defense in the name 
of the defendant of record, such person may be charged 
with the costs of the action if judgment goes against the 
defendant. 

If that is the correct rule it becomes important to deter- 
mine who may be brought in as defendants. It is said in 
Hornby v. Gordon (9 Bosu*. 656), that the provision is 
applicable only to those cases where a bill of interpleader 
would have accomplished the same purpose. But at pre- 
sent interpleader is a distinct remedy under the Code 
(§ 820^, although the provisions of this section were formerly 
contained in section 122 of the Code of Procedure and the 
division was made when the first half of the new Code was 
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passed in 1876. See Note on Interpleader by Order, 2 N. 
Y. Ann. Cos, 226. 

In Tilby v. Hayes (27 Hun, 251), it is said : •* Where 
parties' rights, reputation, or other important interests may 
be injuriously affected by what there is reason to believe 
is a friendly litigation of this nature between others, justice 
requires that they should be allowed to intervene so far as 
that may be necessary for their own protection." 

For a full discussion of the subject see Note on Bring- 
ing in New Parties Defendant, i N. Y, Ann, Cos, 217. 

See also Note on Charging Third Party with Costs, i 
N, r, Ann, Cas. 285. 



MATTER OF STEINWAY. 

Supreme Court y First Department, Appellate Division; 

June, 1898. 

1. Corporation^ : examination of account books ^ stockholder ; man- 

damus.] The Supreme Court has power exclusive of that de- 
rived from statute to issue a mandamus compelling a corpora- 
tion to allow a stockholder to inspect its books of account, 
where facts are presented showing the necessity of such exam- 
ination ; but it is a remedy which is to be allowed only in the 
sound discretion of the court/ and under such control and 
safeguards as will prevent abuse. "^ 

2, Statutes,' construction^] Where an affirmative statute is merely 

declaratory the common law rule relating to the subject is not 
repealed, but the two things coexist. f 

* See Note on Stockholder's Inspection of Corporate Books and 
Papers, following this case. , 

t In a note to Ajmy v. Harris {$ Johns, 175 [Law. Ed.]) it is said : 
** Where there is a right of action or remedy at common law, and 
a remedy is likewise given by statute in the affirmative without a 
negative expressed or implied of the common law remedy, the new 
remedy is cumulative. Renwick v. Morris, 7 Ni/l, 575 ; Seidmore 
V. Smith, i'^ Johns. 322 ; Colden v. Eldren, 15 Johns. 220 ; Piatt t/. 
Sherry, 7 Wend. 236 ; Stafford v. IngersoU, 3 Hill, 38 ; Waterford, 
etc., Turnpike Co. v. People, 9 Barb. 161 ; Crittenden v, Wilson, 
5 Cowen, 165 ; Gooch v. Stephenson, 13 Me, yji. 
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Appeal by the petitioner, Henry W. T. Steinway^ 
from an order of the Supreme Court, made at the 
N. Y. Special Term, denying his application for a per- 
emptory writ of mandamus directed to Charles H. 
Steinway and others, the president, secretary, treasurer 
and trustees of the corporation of Steinway & Sons, 
commanding them to exhibit to the petitioner and his 
attorney and accountants all books of account, records 
and papers of Steinway & Sons from the end of the 
year 1891 to the time of such exhibition, and to permit 
them fully to examine the same and to take extracts 
therefrom. 

The application was denied at Special Term, no 
ground of the denial being mentioned in the order, but 
it appearing otherwise that the learned judge was sat- 
isfied that the relator had no absolute legal right to 
the writ, and concluded that the examination was de- 
sired solely for annoying and oppressive purposes. 

Heldy that the order should be reversed. There is 
much in the papers submitted in answer to the applica- 
tion condemnatory of the relator's past conduct in 
connection with vexatious law-suits and proceedings 
against the corporation and its directors, but, never- 
theless, certain matters are set out in his petitioa 
which would justify an allowance of the inspection of 
the books of the corporation if the court has the power 
to grant it. The relator is the owner of about seven 
per cent, of the whole capital stock of the Steinway & 
Sons corporation. It is alleged by the petitioner that 
he has not been able to obtain any statement of the 
business or management of the corporation for about 
five years, except that he had an inspection of the an- 
nual balance sheet and inventory in 1893. He also had 
submitted to him, under the provisions of the 53d sec- 
tion of the Stock Corporation Law, something which 
purported to be a statement of the assets and liabilities 
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of the corporation as of December 31, 1896. An exam- 
ation of that statement is sufficient to show that it does 
not constitute the particular account required by the 
statute of all assets and liabilities, but is only a very 
general statement of aggregates of items. It was fur- 
ther shown on this application that there had been a 
great diminution in the amounts of dividends declared 
by the corporation ; that they were but five per cent, in 
the year 1896, and that never with that one exception 
had they, since 1883, been less than ten per cent, and 
that they had at times been as high as eighteen or 
twenty per cent. It was also shown that the relator 
had been refused access to the books from time to time^ 
although some years ago he was permitted to examine 
the same, but for alleged abuses in that examination he 
was excluded from its further pursuit. It was also 
shown that other large stockholders in control of the 
corporation have been making some effort or agree- 
ment looking to the transfer of the business to an Eng- 
lish company, and that they have applied to the rela- 
tor to sell his stock at $250 a share, and that the 
scheme of the transfer to the English corporation in- 
volves the issuing of stock which shall bring in a larger 
return than five per cent, on the shares. Under these 
circumstances the relator wishes to examine the books 
to ascertain, among other things, the value of his 
shares, what they are really worth in view of the actual 
condition of the business, and how it is possible that a 
business which only pays live cent, on stock at par 
would be taken by intelligent persons on a basis of 
guaranteering five per cent, on two and one-half times 
that par. There are certainly matters brought to our 
attention in these papers that would require the issu- 
ance of the writ, if the court, as said before, had power 
so to do. I think it has that power, and that it is a 
part of its general jurisdiction, as sucessor of the 
Supreme Court of the Colony of New York, whose 
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jurisdiction was substantially that of the King's Bench 
in England. 

There is no statutory provision in this State respect- 
ing the right of shareholders to examine and inspect 
the general books of corporations? ; the only existing 
enactment on the subject relates to transfer books, as 
to which a particular provision is made. But that legis- 
lation does not affect the right of a shareholder to ex- 
amine other books, which right remains, as it was, at 
law. Nor does it, by a provision for the examination 
of one book, necessarily exclude the right to examine 
others. I am not prepared to say that there is a com- 
plete and absolute right, under any and all circum- 
stances, of a shareholder to examine at will the books 
of a corporation, but there is a qualified right, the 
qualification being that a good and sufficient reason ex- 
ists for the inspection, and the information required 
cannot be obtained in any other way. Angell & Ames 
Corp. §68i: Cook Stock & Stockh. §511; Morawitz 
Priv. Corp. § 473 ; People ex rel. Onderdonk v. Mott, 
I How. Pr. 257; People /;ir rel, Muir v. Throop, 12 
Wend. 183 ; People ex rel, Richmond v. Pacific Mail S. 
S. Co., 50 Barb, 280 ; Matter of Sage, 70 N. Y. 222 ; 
People ex rel, Stobo v, Eadie, 63 Hun, 320. 

I do not find that there is anything in the legisla- 
tion of this State which has in terms abridged the com- 
mon-law right of stockholders in this regard. The 
Steinway corporation was organized in the year 1876, 
but it was under the General Manufacturing Act of 
1848 and its amendments. No new right was given by 
the provision of that act relating to the transfer book 
and its being subject to inspection. It was partially 
declaratory of a right respecting one book, but did not 
exclude the right to'examine any other book. Nor does 
section 27 of chapter 472 of the Laws of 1862 establish 
an exclusive method of obtaining information relating 
to the business and affairs of a corporation. It affects 



NEW YORK ANNOTATED CASES. 57 

Matter of Steinway. 

a right of a person or persons holding a certain per- 
centage of stock, and creates a new method before un- 
known of attaining an object, but it is not to be con- 
strued as a legislative enactment that a person holding 
a less number of shares than the percentage mentioned 
in that section cannot procure information to which 
he is entitled by some other process. The provisions 
of section i6 of chapter 6ii of the Laws of 1875 ^PP'y 
exclusively to what were known as business corpora- 
tions ; that is to say, corporations specially organized 
under the provisions of that act, and that provision, so 
far as it related to the examination of books of ac- 
count containing business transactions, was also only 
declaratory of a common-law right ; and it is well un- 
derstood that where an affirmative statute is merely 
declaratory, the common-law rule relating to the sub- 
ject is not repealed but the two things coexist. Potter's 
Dwar. Stat. chap. 3, pp. 68, 69. So, under the general 
statute of 1892, remodeling the Corporation Law of the 
State and repealing antecedent acts, the common-law 
right of stockholders was not impaired but still existed. 
This legislation is not to be construed in such a way as 
to deprive holders of a small proportion of stock in the 
corporation of the right to know how their interests 
are being admintstered. I think the right is not one of 
statutory creation. It might be taken away by statute, 
but it never has been. Statutory provisions are not 
always to be construed as exclusive. Here the right 
is one subject to the control of the court, when it is 
sought to be enforced by the remedy of a mandamus. 

I am of opinion that the relator established certain 
facts which require the court to permit an examination 
of the corporation's books, as there is no other way in 
which he can acquire the information to which he is 
entitled. As to the right, nothing more need be held 
than that it exists, its extent to be determined, in par- 
ticular cases, in connection with the object for which 
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the inspection is desired. Although in that sense it is 
a qualified right, nevertheless, the object being legiti- 
mate, the right is a legal one, and mandamus is the 
proper remedy for its enforcement. It is a remedy 
which is to be allowed only in the sound discretion of 
the court, and under such control and safeguards as 
may prevent abuse. 

Opinion by Patterson, J. ; O'Brien and McLaugh- 
lin, J.J., concurred ; Van Brunt, P. J., and Ingraham, 
J., dissented on the ground that the method prescribed 
by statute for the examination of corporate books by a 
stockholder, was exclusive and inconsistent with the 
right claimed in this case to examine the books of ac- 
count. 

Order reversed, with ten dollars costs and disburse^ 
ments, and motion for mandamus granted, witn ten 
dollars costs. 



Wheeler H. Peckham, for the appellant. 
G. W. Cotterill, for the respondent. 



Note on Stockholder's Inspection of Corporate Books 

and Papers. 

The question of the right of a stockholder of a corpora- 
tion to inspect the books of account of the company, other 
than the stock-books, as specified in the New York statute,, 
appears to have been discussed in only a few cases. The 
decisions in other jurisdictions appear to be favorable to 
that right. 

The statutory law in this State is reviewed by Ingra- 
ham, J., in a dissenting opinion, (concurred in by Van 
Brunt, P. J.,) in the case reported in the text, where he 
says : 

" The corporation whose books are sought to be ex- 
amined in this case was organized in the year 1876, under 
the Manufacturing Act of 1848, and has continued in actual 
prosecution of the business for which it was incorporated 



NEW YORK ANNOTATED CASES. 59 

Note on Stockholder's Inspection of Books. 

down to the present time. By section 25 of that act it is 
provided that it shall be the duty of the trustees of every 
such corporation or company to cause a book to be kept by 
the treasurer or clerk thereof containing the names of all 
persons alphabetically arranged, who are or shall, within 
six years, have been stockholders of such company, and 
showing their places of residence, the number of shares of 
stock held by them, respectively, and the time when they, 
respectively, became the owners of such shares, and the 
amount of stock actually paid in ; which book shall, during 
the usual business hours of the day, on every day, except 
Sunday and the fourth day of July, be open for the inspec- 
tion of stockholders and creditors of the company, and 
their personal representatives, at the office or principal 
place of business of such company in the county where its 
business operations shall be located ; and any and every 
stockholder, creditor, or representative shall have a right 
to make extracts from such books ; and by this section a 
penalty is provided for a failure to comply with this provi- 
sion of the statute. By section 27, as amended by chapter 
472 of the Laws of 1862, it is provided that whenever any 
person or persons owning a named percentage of capital 
stock of any company shall present a written request to the 
treasurer thereof that they desire a statement of the affairs 
of such company, it shall be the duty of such treasurer to 
make a statement of the affairs of such company, under 
oath, and to deliver such statement to the person who pre- 
sented the said written request to the said treasurer ; and 
the section provides a penalty for neglect or refusal to com- 
ply with the provisions of this section. By section 2 of 
chapter 472 of the Laws of 1862 it is provided that if sucb 
written .statement should not be demanded during the year 
preceding the annual meeting of the stockholders of any 
company for the election of directors or trustees, it shall 
be the duty of the treasurer of every such company to pre- 
pare and exhibit to the stockholders then and there assem- 
bled a general statement of the assets and liabilities of such 
company. By section 16 of chapter 611 of the Laws of 
1875, which is an act to provide for the organization of 
certain business corporations, it is provided that it shall be 
the duty of the directors of every corporation organized 
under that act to cause to be kept at its particular office or 
place of business correct books of accounts of all its busi- 
ness transactions, and every stockholder in such corpora- 
tion shall have the right at all reasonable times, by himself 
or his attorney, to examine the books of account of such 
corporation ; and by section 17 of the act it was provided 
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that the corpora tioD should also keep a book containing the 
names of the stockholders of the corporation, substantially 
in accordance with the provisions of the Manufacturing 
Act of 1848 before referred to. Thus, the Legislature has 
provided for corporations, organized under these two acts, 
a method by which the stockholders could obtain informa- 
tion as to the business affairs of the corporation. In both 
cases the stockholders had the right to examine the books 
containing a list of the stockholders or the stock books of 
the corporation. In the case of a corporation, organized 
under the General Manufacturing Act of 1848, a stock- 
holder was entitled to have submitted to him a sworn state- 
ment of the affairs of the corporation, while under the act 
of 1875 the directors were bound to keep correct books of 
account of its business and transactions, and each stock- 
holder in the corporation was given the right to examine 
these books at all reasonable times. Upon the general re- 
vision of the laws of this State, in 1892, both of these acts 
were repealed. (See Chap. 687, Laws of 1892.) By that 
act a stock corporation was defined to be a corporation 
having capital stock divided into shares, which was author- 
ized by law to distribute to the holders thereof dividends 
of the stock of the corporation ; and the corporation in 
question would come within this definition of a stock cor- 
poration. By section 20 of the Stock Corporation Law 
(Chap. 688, Laws of 1892), every stock corporation was re- 
quired to keep at its office correct books of account of all 
its business and transactions, and a book to be known as 
the stock book, containing the names, alphabetically ar- 
ranged, of all persons who are stockholders of the corpora- 
tion. The stock book of every such corporation shall be 
open daily, during business hours, for the inspection of its 
stockholders and judgment creditors, who may make ex- 
tracts therefrom ; and the section provides a penalty for 
a failure on the part of any corporation to keep such books, 
or to keep any book open for inspection as therein re- 
quired. By this section, applicable to all corporations, the 
Legislature required of the corporations to keep correct 
books of account of their business and transactions, and a 
book to be known as the stock book. It required the stock 
book to be kept open for the inspection of the stockholders, 
but contained no such provision as to the books of account 
of its business and transactions. Section 52 of the act 
prescribes a method by which the stockholders could ob- 
tain information as to the financial condition of the com- 
pany or its business. It is there provided that stockholders 
owning a fixed percentage of the capital stock of any cor- 
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poration, other than a moneyed corporation, may make a 
written request to the treasurer or chief fiscal officer for a 
statement of its affairs, under oath, embracing a particular 
account of all its assets and liabilities, and the treasurer 
shall make such statement and deliver it to the person pre- 
senting the request within thirty days thereafter ; and the 
section provides a penalty for a neglect or refusal to com- 
ply with such request." 

In this dissenting opinion it was contended that the 
scheme thus presented by the statute was exclusive and 
that no other examination could be allowed to a stock- 
holder than that for which provision is therein made. 

The case in the text holds that these statutes are not 
exclusive and that the common-law right still exists to 
allow an inspection of other books than those mentioned in 
the statute, in a proper case. The case of People ex rel, 
Onderdonk v, Mott ^i How.Pr, 547), is the only direct New 
York authority citea. The full report of that case is as fol- 
lows : 

" Beardsley, Justice. — Decided that a director or corpor- 
ator had a right at all reasonable times to examine the 
books, records and papers of the company. Mandamus 
granted." 

In People, ex rel. Clason v. Nassau Ferry Co. (86 Hun^ 
128), the relator asked for a mandamus to compel the com- 
pany to exhibit to him " the records, books of account aud 
stock books of the company." The writ was granted at 
special term and that part of it which directed that the 
stock-book be exhibited to the relator was affirmed on the 
ground that it was an absolute statutory right. On the 
other point, as to the inspection of the books of account, 
the court said in reversing the special term : 

" This brings us to the second question, as to the rela- 
ror's right to an examination of the books of account of 
the company. By Section 52 of the Stock Corporation 
Law, already referred to, the relator, being the owner of 
more than a sufficient amount of the capital stock of the 
company, could have made a written request to the treas- 
urer * for a statement of its affairs under oath embracing a 
particular account of all its assets and liabilities,' and the 
treasurer would have been required to deliver the same 
within thirty days. If the relator had availed himself of 
this provision of law he would have obtained practically 
all the information which he states he desires, and we 
think that before invoking the aid of the court he should 
have exhausted the remedy given to him by statute, which, 
if it had been resorted to, might have obviated the neces- 
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sity of this application. It may be that the Supreme 
Court, independently of statute, by virtue of its supervis- 
ory powers, has the right to order an inspection of the 
books of account of a corporation by a stockholder upon a 
proper showing being made, particularly in the absence of 
any statutory restriction of such power. It is not, how- 
ever, necessary for us to determine that question, for the 
reason that in this case no sufficient showing was made to 
entitle the relator to the relief sought, and no explanation 
afforded why he did not take the remedy given by the 
statute." 

In Matter of Sage (70 N, K 220 ; dismissing appeal from 
s. c, sub, nom. People v. Lake Shore & M. S. R. K. Co., 11 
Hun, i), the application was made for the inspection of the 
stock-book of a corporation at a time not specially provided 
for in the then existing statute. The mandamus was re- 
fused in the court below on the ground that facts had not 
been presented showing the necessity for that remedy, but 
as to the general power of the court, irrespective of the 
statute, to grant relief by way of mandamus to comj)el the 
corporation to allow a stockholder to inspect the stock-book 
the court below said at page 5 : ** We think, therefore, 
that it is within the power of the court, whenever a case is 
presented that requires it to be done, for the purpose of 
preserving the rights and interests of stockholders, to in- 
terfere by mandamus and compel the exhibition of the 
transfer books of the corporation, or the books containing 
names of its stockholders." 

In dismissing the appeal from this decision the court of 
appeals said : 

'* We concur with the opinion of the general term, that 
this statute does not deprive the stockholder of a corpora- 
tion of the right to examine its transfer books for proper 
purposes and on proper occasions at other times, and a pro- 
ceeding by mandamus may be invoked for the purpose of 
enforcing such right. But the exercise of the power of the 
court in granting a mandamus is discretionary, and when 
the general term has held that such discretion has been 
properly exercised in refusing the writ, we are not at lib- 
erty to interfere with their decision. It has repeatedly 
been held in kindred cases by this court, that no appeal 
lies from such an order of the general term, and such being 
the fact, and as the relator had no statutory rights to the 
writ, the appeal must be dismissed." 

In Huyler v. Cragin Cattle Co. (40 N. /, Eq, 392), it is 
said : 

" Stockholders are entitled to inspect the books of the 
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company for proper purposes at proper times. And they 
are entitled to such inspection, though their only object is 
to ascertain whether their affairs have been properly con- 
ducted by the directors or managers. Such a right is nec- 
essary to their protection. To say that they have the right, 
but that it can be enforced only when they have ascertained 
in some way without the books, that their afiEairshave been 
mismanaged, or that their interests are in danger, is practi- 
cally to deny the right in the majority of cases. Often- 
times frauds are discoverable only by examination of the 
books by an expert accountant The books are not the 
private property of the directors or managers, but are the 
records of their transactions as trustees for the stock- 
holders." 

In Commonwealth v. Phoenix Iron Co. (105 Pa, St m), 
it is said : " Text books and dicta of courts seem to have 
treated the right of shareholders in joint stock corporations, 
to inspect the accounts and papers, as similar to that of 
members in large partnerships where managers are 
appointed to transact the business. The necessary limita- 
tions practically prevent exercise of the right for specula- 
tive purposes, or gratification of curiosity ; if every share- 
holder could inspect for such purposes, at his own will, the 
business of most corporations would be greatly impeded. 
Were it established that every stockholder may have a 
mandamus to enforce his right of inspection for the mere 
purpose of enabling him to vote understandingly, where the 
stockholders are numerous, there would likely result great 
inconvenience and hindrance in the conduct of the busi- 
ness of the corporation. The interests of all the cor- 
porators require that the writ shall not go at the caprice of 
the curious or suspicious. It would seem from the weight 
of authority, and in reason, that a shareholder is entitled 
to mandamus to compel the custos of corporate documents 
to allow him an inspection, and copies of them at reason- 
able times, for a specific and proper purpose, upon show- 
ing a refusal on the part of the custos to allow it ; and not 
otherwise." 

And the court further said on the same subject : 
" In the absence of agreement every shareholder has 
the right to inspect the accounts, a right subject to the 
necessities of the company's business, yet existing. It has 
never been asserted that a partner in a large company, 
under pretense of inconvenience, can at all times be law- 
fully denied inspection of its accounts, unless the denial 
rested in his own agreement. For propec purposes and at 
reasonable times the law gives him the nght, even if its 
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exercise be inconvenient to the bookkeepers and managers 
of the partnership business. 

** Unless the charter provides otherwise, a shareholder 
in a trading corporation has a right to inspect its books and 
papers and to take minutes from them, for a definite and 
proper purpose, at reasonable times. The doctrine of the 
law is that the books and papers of a corporation, though 
of necessity, kept in some one hand, are the common 
property of all the stockholders." 

Upon another appeal in the same case (113 Pa. St. 563), 
the court said • 

" A stockholder in a trading corporation must certainly 
have some rights which aboard of directors should respect. 
Sellers was not bound to accept the mere statement of the 
board, whether under oath or otherwise, as to the contents 
of the books, etc. He had a right to a reasonable personal 
inspection of them, and with the. aid of a disinterested 
expert, might make such extracts as were reasonably re- 
quired in the preparation of the bill he purposed to bring." 

In Cockburn v. Union Bank (13 La. Ann. 289), the court 
said in granting a mandamus to compel a corporation to 
allow a stockholder to examine its books : 

" According to our present laws, any number of individ- 
uals, by following certain regulations prescribed by statute 
can organize themselves into a corporation ; if they were 
not incorporated they would be partners inter se^ and as such 
enjoy all the rights of partners. It must be granted that 
every partner has aright to inspect the books of the partner- 
ship, and the mere fact of incorporation cannot destroy 
that right, unless it is taken away by some provision of the 
charter or some law or by-law of the corporation," 

This decision was approved and followed in State v, 
Bienville, etc., Co., 28 La. Ann. 204. 

See foot notes to Clason v. Nassau Ferry Co. (4 N. Y. 
Ann. Cas. 166), as to relief where officers of corporation re- 
fuse to exhibit stock-book to shareholder. 

See Note on Protection of Minority Stockholders, 3 N. 
Y. Ann. Cas. 368. 
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STEAMSHIP RICHMOND HILL CO. v. SEAGER. 

Supreme Courts First Department^ Appellate Division: 

June^ 1898. 

I. Judgment: entry by default: money received in fiduciary ca^ 
pacity^ In an action against agents to recover money re- 
ceived by them for which they failed to account to their prin- 
cipal, where the complaint alleged that a specific sum was so 
received and retained over and above all disbursements which 
they were required to make, upon default of the defendants. 
'-'Held, that judgment was properly entered by the clerk, with- 
out an application to the court.* 

3. Execution; against personj] An execution against the person 
upon such a judgment is valid upon the return of a property ex- 
ecution unsatisfied. 

3. The same ; when issued; practice.'] Where an execution against 
the person is issued more than three months after the entry of 
judgment such execution is not void, and upon an application 
to set it aside the court may determine whether or not there are 
such facts as require it to be vacated, under Code Civ. Pro. 

• In Fayerweather v. Tucker (25 Abb, N. C. 396 ; s. c, i8 Civ. 
Pro, R, 276 ; IX Sufip, 39), the complaint alleged that the defendant 
fraudulently contracted for the purchase of goods while he was in- 
solvent, and stated the value of the goods sold and delivered by the 
plaintiff to the defendant. Lawrence, J., in deciding the motion 
made by the defendant to vacate the judgment which was entered 
without an application to the court said that as it was necessary for 
the plaintiff to prove the fraud alleged in order to recover, judg- 
inent could only be entered on application to the court, as the ques- 
tion of fraud must be passed upon. 

t The delay of more than three months after the entry of judg- 
ment before the issuance of an^ execution against the person does 
not require in all cases that the execution should be set aside. The 
parties can by consent defer the issuance of such an execution and 
promises by the debtor to pay the judgment may without express 
ag^eroent not to issue execution, justify the delay. Carrigan v, 
Washburn, 14 Civ, Pro, R, 350. 

The court has discretion to deny an application for a superse- 
Vol. VI.— 5 
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4. The same\ Where an execution has been issued within five 

years after the entry of a judgment a new execution may be 
issued as of course, without application to the court. 

5. The same ; immaterial recital,] The statute does not require that 

an execution against the person shall describe the previous ex- 
ecution against property, and, therefore, where the execu- 
tion against the person recited that a property execution had 
been issued to the City and County of New York, when, as a 
matter of fact, it had been issued to Kings County, — Held, that 
the mistake was not such an irregularity as vitiated the pro* 
cess. 

Appeal by the plaintiff from an order of the Su* 
preme Court, made at the New York Special Term, 
vacating an execution issued in the action against the 
persons of the defendants. 

The complaint in this action alleged that the defend- 
ants, John C. Seager and others, with one Charles L. 
Seager, now deceased, were co-partners doing business 
in the city of New York, and as such were the agents 
for the plaintiff for the purpose of collecting the freights 
and other moneys belonging to the plaintiff and of mak- 
ing disbursements for the vessel of the plaintiff in the 
port of New York ; that in the course of said business 
the defendants drew upon the plaintiff drafts, which 

deas of an execution against the person because not issued within 
ten days after the return unsatisfied of an execution against the 
property, where the judgment creditor has been vigilant ; and a 
supersedeas asked for because of such delay maybe denied whenever 
reasonable cause is shown why it should not be granted. Longue- 
mare v, Nichols, 17 Civ, Pro, R, 107. 

See also to same effect, Ryan v. Crane, 12 Crv, Pro, P, 431. 

Defendant's application to be relieved from arrest rests in the 
discretion of the court. Wright v. Grant, 18 Abb, N, C, 451. 

n Havemeyer Sugar Ref. Co. v, Taussig (44 Hun, 475 ; s. c, 19 
Abb. N, C, 57), it was held that the pendency of an appeal from the 
judgment where there is no stay, will not excuse the plaintiff from 
issuing an execution within three months from the entry of the 
judgment. 
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were accepted and paid by the plaintiff, for the purpose 
of placing funds in the hands of the defendants for the 
use of the plaintiff ; that the defendants collected for 
the account of the plaintiff freights amounting to the 
sum of over $7,000 over and above any disbursements 
which the defendants were required to make, and after 
deducting their charges and commissions ; that each 
and all of said sums received by the said defendants were 
over and above the commissions and charges to which 
they were entitled as agents, and that on April 25, 1884, 
there remained in the hands of the defendants belongs 
ingtotheplaintiff the sum of $7,983.42, no part of which 
has been paid, although payment thereof has been duly 
demanded ; that the aforesaid sums and the balance 
above stated were money belonging to the plaintiff re- 
ceived by the defendants in a fiduciary capacity and as 
agents for the plaintiff. This complaint was verified 
and served upon the defendants on February 7, 1889. 
The defendants failing to answer or demur within the 
time allowed by law, judgment was entered by default 
on October 29, 1892. Execution against the property 
of the defendants was issued and returned unsatisfied 
and, on February 28, 1898, an execution against the per- 
son of the defendants was issued, which, upon motion, 
the court set aside, and this is an appeal f-om the order 
entered on such motion. 

Heldy that the order should be reversed. The learned 
judge below based the order setting aside the execution 
upon the fact that the judgment was entered without 
application to the court under Code Civ. Pro., § 420, 
and as he assumed that judgment in an action in which 
the plaintiff was entitled to issue an order of arrest could 
not be entered without an application to the court 
upon the default of the defendants, he seems to have 
held that by entering this judgment without application 
to the court the plaintiff waived its right to issue an 
execution against the person. The right, however, of 
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the plaintiff to enter judgment without application to 
the court, is not made by the Code dependent upon the 
remedy appropriate to enforce the judgment. By sec- 
tion 420 of the Code it is provided that judgment may 
be taken without application to the court, where the 
complaint sets forth one or more causes of action, each 
consisting of the breach of an express or implied con- 
tract to pay money received or disbursed, and there- 
upon demands judgment for a sum of money only. It 
would seem that the complaint in this action comes ex- 
pressly within the terms of this section. It alleges that 
the defendants, as agents of the plaintiff, received and 
collected moneys for the account of the plaintiff, amount- 
ing to a sum named, over and above any disbursements 
which they were required to make, and, after deduct- 
ing their charges and commissions, that the balance 
was as above stated ; that the money was received by 
the defendants in a fiduciary capacity and as agents 
for the plaintiff, and that there is now due from the de- 
fendants the sum of money named, together with inter- 
est thereon, and the plaintiff demands judgment against 
the defendants for a sum of money only. 

It is difficult to see upon what ground it can be 
claimed that this judgment was at all irregular. The 
complaint is exactly within the provisions of section 420 
of the Code, which entitled the plaintiff to take judg- 
ment without application to the court, and being thus 
an action specified in section 420 of the Code, it was the 
duty of the clerk to enter final judgment in favor of the 
plaintiff, under §§ 12 12, 12 13.* 

*By section 121 2 of the Code it is provided that, in an action 
specified in section 430, where the summons has been personally 
served upon the defendant, and a copy of the complaint served with 
the summons, the plaintiff may take judgment by default as follows : 

" I. If the defendant has made default in appearing, the plaintiff 
must file proof of the service of the summons, and of a copy of the 
complaint or the notice ; and also proof, by affidavit, that the de* 
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There is nothing in section 549 of the Code that at 
all affects this question. The provision of subdivision 
2 of that section that ** where such allegation is made 
the plaintiff cannot recover unless he proves the same 
on the trial of the action/' plainly applies only to a case 
where a defense is interposed and a trial becomes ne- 
cessary. If the case was one within section 420 of the 
Code, the plaintiff would be entitled upon such default 
to have the judgment entered in his favor by the clerk. 
In case the action was not one within that section, then 
he could only obtain judgment upon application to the 
court ; but in neither case would there be a trial, and 
the provision that before the plaintiff would be entitled 
to judgment he must prove the facts required to be al- 
leged Jn the complaint by section 549 of the Code, re- 
lated only to a case where by the action of the defendant 
in interposing his defense the trial had become neces- 
sary. The contrary seems to have been held in the 
case of Fayerweather v. Tucker, (25 A66. N. C. 396 ; s. c, 
18 Civ. Pro. R. 276 ; 1 1 Sufip. 39), but that was a Special 

fendant has not appeared. Whereupon the clerk must enter final 
judgment in his favor. 

"2. If the defendant had seasonably appeared, but has made de- 
fault in pleading, the plaintiff must file proof of the service of the 
summons and of the appearance, or of the appearance only ; and 
also proof, by affidavit, of the default. Whereupon the clerk must 
enter final judgment in his favor." 

By section 121 3 of the Code it is provided that, where final 
judgment may be entered by the clerk, as prescribed in the last sec- 
tion, the amount thereof is to be determined, as follows : If the com- 
plaint is verified, the judgment must be entered for the sum for which 
the complaint demands judgment, and that if a computation of in- 
terest is necessary it must be made by the clerk. In this action the 
complaint was verified, and the summons and complaint were served 
upon the defendants, proof of which was filed with the clerk. There 
was also proof filed that the defendants had not answered or de- 
murred ; and upon this, the clerk, having computed the interest, 
entered judgment for the amount demanded by the complaint, with 
interest and costs. 
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Term decision, and we do not think it correctly de- 
cided. In certain cases the Code requires the plaintiff 
to prove his cause of action before he can have a judg- 
ment by default, as in the case of an action for divorce, 
or when the summons is not personally served ; but the 
fact that such special direction is necessary shows that, 
where there is no such requirement, such proof is not 
essential. 

The next question presented is whether or not the 
plaintiff was entitled to issue an execution against the 
defendants under section 1487 of the Code. It is there 
provided that where a judgment can bo enforced by 
execution, as prescribed in section 1240 of the Code 
(and this is clearly a case within the provisions of that 
section) an execution against the person of the judg- 
ment debtor may be issued thereupon where the plaint- 
iff's right to arrest the defendant depends upon the na- 
ture of the action. We think that the plaintiff's right 
to arrest the defendants in this case depended upon the 
nature of the action. By section 549 of the Code it is 
provided that a defendant may be arrested in an action 
"to recover property or damages for the conversion 
or misapplication of property where it is alleged in the 
complaint that the money was received . . . by an 
officer or agent of a corporation or banking association 
in the course of his employment, or by a factor, agent, 
broker or other person in a fiduciary capacity.** Now, 
it is alleged in this complaint that the money, to re- 
cover for which this action was brought, was received 
by the agent of a corporation in the course of his em- 
ployment, and in a fiduciary capacity. This was a 
material allegation in the complaint to entitle the 
plaintiff to arrest the defendants in the action. Moffatt 
V. Fulton, 132 N. Y. 514. 

Section 550 of the Code enumerates the actions in 
which an order of arrest may be granted, where the 
right to arrest does not depend upon the nature of the 
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action, but depends upon other facts than those alleged 
in the con) plaint which were required to be proved by 
affidavit, and thus section 1487 of the Code applies to 
a case where an order of arrest has been issued under 
section 550 of the Code* We think, therefore, that this 
judgment was regularly entered without application 
to the court, and that the plaintiff was entitled to issue 
an execution against the person of the defendants, al- 
though no order of arrest had been granted in the 
action. 

It is also claimed by the defendants that the execu- 
tion was irregular under section 572* of the Code, as 
having been issued more than three months after the 
entry of judgment. But this section does not apply, as 
a failure to issue an execution for more than three 
months after the entry of judgment does not take away 
the right to issue such execution against the person. 

Although no such execution was issued within the 
three months named, the plaintiff would be entitled to 
issue his execution and then have the question of his 
right to enforce it determined on an application made, 
either to discharge defendant from imprisonment, or to 
relieve him from imprisonment under the mandate, as 
the plaintiff would have the right upon such application 
to show a reasonable cause why it should not be granted. 
It might appear that the defendant had been absent 



* It 19 therein provided that if the plaintiff neglects to issue ex- 
ecution against the person of the defendant within ten days after 
the reUirn of the execution against the property, and in any event 
neglect to issue the same within three months after the entry of 
the judgment, the defendant must, upon his application, made 
upon notice to the plaintiff, be discharged from custody if he 
has already been taken, under the mandate against him in such ac- 
tion, or if he has not yet been imprisoned therein, be relieved from 
imprisonment by virtue of such mandate by the court in which the 
action was commenced, unless reasonable cause is shown why the 
application should not be granted. 
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from the State during all the period that had elapsed 
since the judgment was entered. 

It is also claimed that this execution was prohibited 
by section 1377 of the Code. But assuming that the 
execution there mentioned is an execution against the 
person, it is expressly provided that where an execu- 
tion is issued upon a judgmient, within five years after 
the entry of the judgment, and has been returned 
wholly or partly unsatisfied or unexecuted, the prohi- 
bition contained in the section does not apply ; and as 
an execution against the property was issued within 
five years after the entry of judgment, the prohibition 
is not applicable. Nor does the fact that the execution 
against the person recited that the execution had been 
issued to the city and county of New York, when, in 
fact, it had been issued to the county of Kings, make 
the execution irregular. There is nothing in the statute 
that prescribes that this execution against the person 
should describe the execution which had issued against 
the property, or that a mistake in such description 
would invalidate the execution ; and the fact was 
proved by affidavit and uncontradicted that execution 
had been issued against the property of the defendants 
to the sheriff of the county in which they reside, as re- 
quired by section 1489 of the Code. 

Opinion by Ingraham, J. Van Brunt, P. J., 
O'Brien and McLaughlin, J J., concurred; Patter- 
son, J., taking no part. 

Order reversed, and motion to set aside execution 
denied, with ten dollars costs and disbursements of this 
appeal. 

Esek Cowetiy for the plaintiff, appellant. 

Lorenzo Ullo^ for the defendants, respondents. 
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KNOWLES V. LICHTENSTEIN. 

Supreme Court ^ Secoftd Department^ Appellate Division; 

June^ 1898. 

Appeal; refusal to adjourn trial]. An appeal does not He directly 
from the determination of the trial court in refusing to adjourn 
the trial of an action, but such a ruling is the subject of an ex- 
ception, to be corrected either by an appeal from the judgment 
or a motion to set it aside.* 

\ 

* In Smith.z/. Roome (20 Afisc, 8 ; s. c, 44 Supp, 784) the general 
term of the N. Y. City Court considered an appeal from an order 
denying a motion to adjourn the trial of the action, but from the 
report of the court it does not appear that the question of practice 
was raised. It was there held that where a postponement is sought 
upon the ground of the absence of a material witness, it must ap- 
pear by competent evidence that such person has knowledge of 
material facts ; his mere saying so, sworn to by some other person, 
is not sufficient. 

An appeal lies from an error refusing to allow a cause to pro- 
ceed and striking it from the calendar. People ex rel. Lardner v. 
Carson, 78 Hun, 544, 

In Noye M'f'g Co. v, Raymond (8 Misc. 353 ; s. c, 59 St. i?. 589; 
28 Supp. 693) upon an appeal from a judgment, it was held that an 
affidavit to procure an adjournment of a trial on the ground of the 
absence of witnesses must state facts showing due diligence in en- 
deavoring to procure his attendance. 

In Pettee v. Pettee {77 Hun, 595 ; s. c, 60 St. fi. 529 ; 28 Supp, 
1067), the defendant, in the trial of an action for absolute divorce, 
before a referee, asked for an adjournment while the trial was in 
progress for the purpose of procuring the attendance of a witness. 
The motion was denied and upon appeal from the judgment the 
court said : " The granting of an adjournment while a trial is in 
progress is largely a matter of discretion, and nothing short of an 
abuse of that discretion would justify the court on appeal in revers- 
ing for such refusal." 

In Whitney v. Whitney (76 Hun, 585 ; s. c, 58 St. J^. 272 ; 28 
Supp. 214) the question of a right to a postponement on the ground 
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Appeal by the defendant, Paul Lichtenstein, from 
an order of the Supreme Court, made at the Kings 
County Special Term, denying the defendant's motion 
to vacate and set aside an order entered by plaintiff's 
attorneys, placing the action on the special calendar of 
the court for the trial of short causes, and to strike said 
action from the special calendar of the court. 

It was conceded on the argument of this case that 
judgment had been taken by default, and the real ques- 
tion to be decided here is whether the defendant shall 
be given relief on this appeal or whether he shall be 
left to his remedy of making a motion to open the de* 
fault. 

He/d, as stated in head-note. It is not necessary to 
go into a discussion of the merits of this case, nor is 
there any question that precedent can be found for the 
practice which is here proposed ; but it does not seem 
to us compatible with the dignity of the trial court 
that its regulations adopted for the purpose of facilita- 
ting the discharge of its duties should be subject to 
review by this court where no substantial right of 
either party is involved. It is necessary that the jus- 
tices holding the trial terms should exercise conclusive 
control over their own calendars, and the defendant, 
having a remedy for any wrong which he may have 
suffered by reason of the judgment being taken against 
him by default, by moving to vacate the judgment en- 
tered against him, we are not disposed to reverse the 
order of the trial court. Rule 37 prescribes that no 
stay shall be effective unless granted by the judge ap- 
pointed to hold the Trial Term, or unless contained in 
an order to show cause returnable on the first day of 
the term. So far, therefore, as the order of the Special 

of the illness of the defendant, who was present, was raised on an 
appeal from the judgment, and it was held that in such a case the 
action of the trial court was largely discretionary. 
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Term appealed from refused to strike the cause from 
the calendar of a Trial Term held by another justice, 
it seems to us unquestionably correct. Even had the 
application been made to the judge holding the Trial 
Term, and been by him refused, we doubt the advisa- 
bility of reviewing such action by a direct appeal. It 
is conceded that a party may oftentimes be subjected 
to hardship and annoyance by an erroneous ruling of 
the trial court, either refusing to postpone a trial or 
directing a trial to proceed when there is no valid 
notice of trial; but the inconvenience that will arise 
from entering orders on decisions of trial courts with 
reference to these matters, and hearing appeals from 
such orders, will be very great. Such proceedings to 
be of practical advantage to the aggrieved party gen- 
erally require that the proceedings in the action should 
be stayed. If such a practice is to obtain, all the evils 
sought to be prevented by the rule cited will occur. 
It is not the refusal to strike the case from the calen- 
dar, but the direction made when the case is called, 
that the trial proceed, that is the real determination or 
decision of the court ; and this latter, in our opinion, 
should be considered a ruling on the trial under sec- 
tion 992* of the Code of Civil Procedure, and the sub- 
ject of exception, to be corrected either by appeal 
from the judgment or by motion to set aside. See 
Nutting V. Kings County Elevated R. R. Co., 3 App. 
Div. 423. 



Opinion per Curiam* 

Appeal dismissed, without costs. 



"* This section provides as follows : " An exception may be 
taken to the rulings of the court or of a nsferee, upon a question of 
law, arising upon the trial of an issue of fact. Except as prescribed 
in section 1 180 of this act an exception cannot be taken to a ruling 
upon a question of fact. For the purposes of this article, a trial 
by jury is regarded as continuing, until the verdict is rendered." 
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David Newmark^ for the defendant, appellant 
Hug0 Hirskf for the plaintiff, respondent 



OWEN V. OGILVIE PUBLISHING CO. 

Supreme Courts Second Department^ Appellate Division ; 

July, 1898. 

label; what is publication^ The dictation by the manager of a cor- 
poratio.-i to^ a person employed by it as a stenographer and 
typewriter of a letter to the plaintiff, written in reference to the 
business of the corporation, containing libelous matter, which 
is afterwards mailed to the plaintiff, is not a publication of the 
libel by the corporation.* 

Appeal by the defendant from a judgment of the 
Supreme Court, in favor of the plaintiff, entered upon 

* " A letter is always to be understood as sealed unless otherwise 
expressed, and the law is too well settled to be now shaken, that 
sending a letter is no publication on which to ground a private suit. 
The basis of the action is damages for the injury to character in 
the opinion of others. This cannot arise but from publication. A 
criminal prosecution for sending a libelous letter is not founded on 
publication, but on the inducement which it produceth to a breach 
of the peace. The provocation is the same in the breast of the 
party libelled, whether the lit)el be or be not published to the 
world." Lyle v. Clason, i Cairns^ 581, See, also, Sheffield t^. Van 
Deusen, 13 Gray, 504. 

But reading by the writer of a libelous letter to another is a 
publication thereof. Van Clef v. Lawrence, 2 C H, Rec. 41 ; Sny- 
der V. Andrews, 6 Barb, 43. 

The sending of a libelous letter to the plaintiffs wife is not 
publication, but if she distributes copies thereof to persons whose 
names have been indorsed thereon by the defendant, he is liable. 
Trumbull v. Gibbons, 3 C H, Rec, 97. 

And a defendant has been held liable for sending a libellous let- 
ter to the plaintiff, when it was sent for the purpose of having it 
opened and read by a clerk. Delacroix v. Thevenot, 2 Stark. 65. 



NEW YORK ANNOTATED CASES. 77 

Owen V. Ogilvie Publishing Co. 

the verdict of a jury after a trial at the Kings County 
Trial Term, and from an order denying the defendant's 
motion for a new trial, made upon the minutes. 

Action to recover damages for an alleged libel 
claimed to have been published by the defendant, a cor- 
poration. The act complained of was committed by 
the defendant's general manager. The libel consisted 
in the dictation of a letter by the defendant's general 
manager to a young lady employed by the corporation 
as a stenographer and typewriter in the private office of 
the general manager. The letter was written in refer- 
ence to the business of the corporation, and had rela- 
tion to a small sum of money missing from the cash 
drawer, and the letter expressed a suspicion that the 
money had been taken by the plaintiff, during her em- 
ployment by the defendant on the day before. 

Held, that there was no publication. Ordinarily, when 
a letter is written and delivered to a third person, with the 
intent and expectation that it shall be read by such per- 
son, and it is actually read, the publication is complete. 
Youmans v. Smith, 153 N. Y. 214. fias such rule ap- 
plication to the facts of this case? The letter was dic- 
tated to the stenographer, and was by her copied out, 
was signed by the manager, was then inclosed in an 
envelope, and sent by mail to the address of the plaintiff. 
It may be that the dictation to the stenographer and her 
reading of the letter would constitute a publication of 
the same by the person dictating it, if the relation exist- 
ing between the manager and the copyist was that of 
master and servant, and the letter be held not to be 
privileged. Such, however, was not the relation of 
these persons ; they were both employed by a common 
master, and were engaged in the performance of duties 
which their respective employments required. Under 
such circumstances we do not think that the stenog- 
rapher is to be regarded as a third person in the sense 
that either the dictation or the subsequent reading can 
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be regarded as a publication by the corporation. It 
was a part of the manager's duty to write letters for 
the corporation, and it was the duty of the stenographer 
to take such letter in shorthand, copy it out and read it 
for the purpose of correction. The manager could not 
write and publish a libel alone, and we think he could 
not charge the corporation with the consequences 
of this act, where the corporation, in the ordinary 
conduct of its business, required the action of the 
manager and the stenographer in the usual course of 
conducting its correspondence. The act of both was 
joint, for the corporation cannot be said to have com- 
pleted the act which it required by the single act of 
the manager, as the act of both servants was necessary 
to make the thing complete. The writing and the 
copying were but parts of one act, /. e,, the production 
of the letter. Under such conditions, we think the dic- 
tation, copying and mailing are to be treated as only 
one act of the corporation; and as the two servants 
were required to participate in it, there was no publi- 
cation of the letter, in the sense in which that term is 
understood, by delivering to and reading by a third 
person. There was in fact but one act by the corpora- 
tion, and those engaged in the performance of it are 
not to be regarded as third parties, but as common ser- 
vants engaged in the act. 

We do not deny but that there can be publication 
of a libel by a corporation by reading the libelous mat- 
ter to a servant of such corporation, or delivering it to 
be read. Where the duties devolved upon such ser- 
vant are distinct and independent of the process by 
which the libel was produced, he might well stand in 
the attitude of a third person through which a libel 
can be published. But such rule may not be applied 
where the acts of the servants are so intimately related 
to each other as is disclosed in the present record and 
the production is the joint act of both. As there was 
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no other proof of publication aside from the reading 
by the stenographer, it is insufficient to uphold a find- 
ing that the libel was published. Nothing in Kiene v. 
RuS (i lowuy 482) conflicts with this view. That case 
presented the ordinary question of delivery, by the 
person writing the libel, of the libelous matter to a 
third person to transcribe the same. The delivery for 
that purpose was held sufficient to constitute a publica- 
tion, where such person actually transcribed the matter 
and forwarded the letter. Substantially similar doc- 
trine is contained in Snyder v. Andrews (6 Barb. 43). 
Such rule is not questioned, but the particular facts of 
this case remove it from its operation. 

Opinion by Hatch, J. All concurred, except 
Woodward, J., absent. 

Judgment and order reversed and new trial granted, 
costs to abide the event. 

A. W. GUason, for the defendant, appellant. 
Albert A. Wray^ for the plaintiff, respondent. 



BLASS V. TERRY. 

Court of Appeals ; June^ 1898 

[Reversing 87 Hun, 563.] 

I. Mortgage: proof of assumption iy grantee."] In order to charge 
a grantee with personal liability for the amount of a mortgage 
on the premises conveyed because of her acceptance of a deed 
by which she purported to assume the mortgage* enough must 
be shown to at least raise a presumption that it was accepted 
with knowledge of the fact that it not only contained a grant 
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of the land, but also a collateral promise to pay a sum of money 
to a third party. 
2. The sami ; effict of recording cUid^ The mere fact that a deed 
containing an assumption clause has been recorded in a foreign 
State, without further proof, is not sufficient to show that the 
grantee took the deed with knowledge of the collateral agree- 
ment, particularly where she swears she never saw the deed and 
did not know of the existence of such agreement, and where 
the whole transaction was conducted through agents.^ 

Appeal from a judgment of the late General Term of 
the Supreme Court, Fifth Department, modifying and, 
as modified, affirming a judgment in favor of plaintiffs 
entered upon a verdict directed by the court, and an 
order denying a motion for a new trial. 

This action was brought by James Blass and another 
against Georgianna B. S. Terry and Sarah L. Scofield 
to recover a deficiency upon a sale of lands under mort- 
gage foreclosure, half of which mortgage, it was al- 
leged, had been assumed by the defendants as grantors, 
in a deed of an undivided one-half of the mortgaged 
premises. The appellant alone defended, Mrs. Scofield 
making default. 

The plaintiffs recovered a judgment against the de- 
fendant, a married woman, for the debt of a third party, 
which, it was claimed, the defendant had assumed and 
agreed to pay. The original debt was due to the 
plaintiffs from one Howell, who, on August 24, 1887^ 
gave a mortgage to secure it on certain lands in 
Ohio, where the debt was created and the parties re- 
sided. It is alleged in the complaint that subsequently 
and on April 18, 1888, the defendants purchased a por- 
tion of the land covered by the mortgage, and assumed 
and agreed to pay the same to the extent of $3,750. 
The allegation is denied by the answer. It appears 

* See Note following this case 00 Assumption of Mortgage by 
Grantee, 
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that the plaintiffs foreclosed the mortgage in the proper 
court in Ohio, and upon the sale of the property there 
was a deficiency, which the plaintiffs sued for and re> 
covered of the defendants in this action. 

It is not claimed that the defendant ever had any 
actual transaction with the plaintiffs, or that she ever 
made any agreement of any kind directly with them for 
the payment of any part of their debt against Howell. 
What is claimed is that Howell, in conveying a part of 
the land covered by the mortgage to the defendant, in- 
serted in the deed a clause binding her to assume and 
pay the mortgage, and that this promise inured to the 
benefit of the plaintiffs. Her promise, therefore, to 
pay this debt rests entirely upon her acceptance of the 
deed of the Ohio lands. There is no proof in the record 
that she ever saw the deed, or knew anything of its 
contents. On the contrary, she testified at the trial 
that she had never seen it, or knew from any source 
what its contents were. 

Held, that the judgment should be reversed. The 
burden of proving a valid agreement by the defendant 
to pay the debt of another was clearly upon the plaint- 
iffs. Without such proof they were not entitled to re- 
cover. The only proof that they produced was the 
exemplification of the record of the deed from, the office 
of the recorder of deeds of Lucas county, Ohio. This, 
at most, proved only that at some time the deed had 
been deposited in that office by some one. It does not 
even appear when it came to that office. For aught 
we can know from the record it may have been left 
there after the commencement of this action. The 
record thus produced proves a grant of certain land 
therein described to the defendant, and it contains a 
clause assuming and agreeing to pay the mortgage 
thereon. But this clause does not prove a personal 
promise or obligation on the part of the defendant to 
pay the debt of a third party, in the absence of proof 
Vol. VI.— 6 
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that she actually accepted the deed with knowledge of 
the assumption clause, or at least under such circum- 
stances that she was bound to know its purport and 
legal effect. A clause of that character in such an in- 
strument is, properly speaking, no part of the grant. 
It is a collateral undertaking, personal in its nature, not 
relating to the land. Like all other personal contracts 
it must be shown by the paper itself, or otherwise, 
that there was a meeting of minds and mutual assent 
of the parties. 

In a unilateral instrument the acceptance of it by the 
party to be bound, or the retention of it without objec- 
tion, would be evidence of assent to its terms; but when 
a deed of land contains a provision binding the grantee 
to become personally responsible for the payment of a 
pre-existing mortgage, the holder of the mortgage, 
claiming the benefit of a promise made, not to him, but 
to a third party, must prove something more than the 
mere fact that the deed was deposited in the clerk's 
office at some time by some one. There may be con- 
structive delivery of a deed sufficient to vest title in the 
grantee, but it does not follow that such a delivery is 
sufficient to create a personal obligation on his part to 
pay a mortgage which is a lien on the land. In order 
to make the instrument effective for that purpose, 
enough must be shown to at least raise a presumption 
that it was accepted by the grantee with knowledge of 
the fact that it was not only a grant of the land, but 
contained a collateral promise on his part to pay a sum 
of money to some third party. 

It is quite true that if the defendant accepted the deed 
with knowledge of the assumption clause, she made the 
debt of a third party her own, and is bound to pay it. 
But it was an essential part of the plaintiffs' case to 
prove that the defendant had knowledge of this colla- 
teral covenant in the deed, or in some way assented to 
it. The recording of the deed, at best, was only pre* 
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sumptive evidence of a delivery, and the testimony of the 
defendant that she never knew of such a deed,or intended 
to enter into any obligation to assume the mortgage, 
removes the presumption, and the case is left without 
any evidence that she agreed to pay the mortgage, or 
ratified the clause in the deed. Albany City Savings 
Institution v. Burdick, 87 iV. K 40 ; Kilmer v. Smith, 77 
Id. 226; Dey Ermand v. Chamberlain, 88 Id, 658 ; 
Townsend v. Rackham, 143 Id. 516; GiSord z/. Cor- 
rigan, 117 /</. 257. There could be no ratification by 
the defendant until she had knowlege of the clause in 
the deed and of its legal effect as a promise on her part. 
Trustees, etc. v. Bowman, 136 -A^. Y. 521. 

Nor is she bound by any knowledge that her hus- 
band may have had with respect to the covenant, since 
there is no proof of authority in him to create personal 
obligations against his wife. Assuming that he had 
authority of some kind to buy the land with her money, 
that would not comprehend the power to bind her for 
the payment of the claims of others upon it by his mere 
knowledge of or assent to the assumption clause in the 
deed. This, I think, would be contrary to all the analo- 
gies of the law of principal and agent. The agent to 
sell goods cannot bind his principal by a collateral war. 
ranty, unless he had express authority, or authority be 
implied from the usual custom in the sale of the partic- 
ular goods. Waite v. Borne, 123 N. Y, 592. 

The plaintiffs must show that the defendant agreed 
to pay their debt through some act of her own, or that 
of her agent duly authorized. Edwards v, Dooly, 120 
N, Y. 540. The most that they have shown is that the 
husband was a mere agent to purchase the land, and that 
would not by any implication authorize him to pledge 
the credit of his principal for the satisfaction of a prior 
lien. Bank of Indiana v. Bugbee, 3 KeyeSy 461 ; Martin 
V. Peters, 4 Robt. 434. 

I think, therefore, that the decision of the learned 
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trial judge directing a verdict for the plaintiffs was 
error, for which the judgment should be reversed and 
a new trial granted, costs to abide the event 

Opinion by O'Brien, J. All cpncur except Bart* 
LETT, and Vann, JJ., dissenting. 

Judgment reversed and new trial granted, costs to 
abide the event. 

Maurice Charles Spratt^ for the defendant, appellant* 

Loren Z. Lewis, Jr.y for the plaintiff, respondent. 

Note on Assumption or Mortgage by Grantee. 

The ground on which a mortgagee can hold a grantee 
of property responsible for the mortgage debt where he has 
assumed the mortgage rests on the principle found in the 
case of Lawrence v. Fox, 20 N, F. 268, where it was held 
that an action lies on a promise made by the defendant, upon 
valid consideration, to a third person tor the benefit of the 
plaintiff, although the plaintiff was not privy to the con- 
sideration and was not cognizant of the promise when 
made ; it is sufficient if adopted by him after knowledge 
thereof. 

It is said, however, in Garnsey v, Rogers (47 N, Y, 233),. 
that the liability of a grantee, who accepts a conveyance by 
the terms of which he assumes the payment of an existing 
mortgage upon the land, to respond directly to the mort- 
gagee for a deficiency, in case of a foreclosure and sale, was 
first adjudged in this State in the case of Halseyz/. Reed, 9 
JPaige, 445. 

In the Garnsey case the principle on which the liabilitv 
is founded is thus stated : 

" In these cases (cited) the sole ground upon which the 
liability of the grantee was placed, was that as between the 
grantor and the grantee, the grantee, by such an agree- 
ment became the principal debtor of the mortgage debt, and 
the grantor stood in the relation of a surety to him ; that 
the agreement of the purchaser was given for the indem- 
nity of the vendor, who thus stood in the relation of surety 
for him, and that the mortgage creditor was entitled to the 



NEW YORK ANNOTATED CASES. 85 

Note on Assumption of Mortgage by Grantee. 

benefit of such indemnity, upon the principle that where a 
surety or person standing in the situation of a surety for 
the payment of a debt receives a security for his indemnity 
and to discharge such indebtedness, the principal creditor 
is in equity entitled to the full benefit of that security, 
though he did not even know of its existence." 

" It is the settled doctrine in equity that one who pur- 
chases land subject to a mortgage makes the land thereby 
the primary fund for the payment of the mortgage debt. 
It is otherwise as between mortgagor and mortgagee when 
the bond of the mortgagor accompanies the mortgage in 
the absence of any statute regulation. In that case the 
bond is the principal thing and the mortgage is the inci- 
dent. The debt is represented by the bond, and the mort- 
Sage is a collateral security for the personal obligation, 
•ut on a conveyance by the mortgagor subject to the mort- 
g[age, the plain meaning of the transaction between the par- 
ties is that the land shall pay the mortgage debt in exoner- 
ation of the personal liability of the mortgagor on his bond, 
and in equity on such a conveyance, the land is treated as 
the principal debtor, and the mortgagor as surety for the 
mortgage debt If the deed in addition contains a covenant 
on the part of the grantee to pay the mortgagee, the land 
still remains the primary fund for the payment of the mort- 
gage." Wilbur z/. Warren, lo^N. Y. 192, 107. 

In Campbell v. Smith (71 N, Y. 26), a deotor of the de- 
fendant held a deed to land upon which there was a mort- 
gage, but by agreement with the grantor in the deed the 
name of the grantee was left blank and the grantor had 
given authority to the holder of the deed to fill in the name 
of any grantee to whom he should sell the premises. The 
holder agreed with the defendant, who was a member of a 
firm to which such holder was indebted, to fill in the defend- 
ant's name, and that when the property was sold to other 
persons the profit on the sale should be applied on the in- 
debtedness. The defendant took the deed which contained 
an assumption of an outstanding mortgage, and the prop- 
erty was subsequently conveyed to other parties by full 
covenant deed. It was held that the defenaant was liable 
to the mortgagee for the amount of a deficiency judgment 
upon a foreclosure and sale of the premises under the mort- 
gage. 

The court in the last mentioned case distinguished Garn- 
sey V, Rogers (47 N. Y, 233), where it was held that a stipu- 
lation in a mortgage whereby the mortgagee assumes and 
agrees to pay a prior mortgage on the premises does not 
impose upon the mortgagee a personal liability for the prior 
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mortgage debt, which can be enforced against him by the 
prior mortgagee. In this case the court declared an instru- 
ment which appeared on its face to be a deed, to be in fact 
a mortgage. A debtor had given to his creditor a deed to 
land on which there was a mortgage, and by the terms of the 
deed the grantee assumed and agreed to pay the mortgage. 
There was a parol agreement between the parties, however, 
that upon payment by the debtor of the amount of his debt 
the creditor should re-transfer the property to him. Sub- 
sequently the debtor gave his creditor other security and 
took a re-transfer of the property in which the debtor as- 
sumed the mortgage and agreed to pay it and the court held 
that the transaction created the relation of mortgagor and 
mortgagee and that the obligation to pay under such cir- 
cumstances was personal between the parties. 

In Wager r. Lmk (134 iV^. K. 122) the defendant's grantor 
did not assume the payment of an outstanding mortgage 
when he took a conveyance of the property, but he subse- 
quently gave to the mortgagee an original bond for the pay- 
ment of the mortgage debt. It was held that under such 
circumstances the defendant grantee, who took a deed by 
which he assumed the mortgage and agreed to pay it, was 
liable to the mortgage for the deficiency arising upon a 
sale of the property under foreclosure. 

The personal liability of the grantor for the mortgage 
debt is essential to the creation of that of the grantee by the 
assumption on his part, in the granting instrument, of an 
outstanding mortgage. Trotter v. Hughes, 12 N. K. 74 ; 
Vrooman v. Turner, 69 Id. 280 ; Wager v. Link, 134 Id, 122. 

It is also essential that there be a conveyance of the title 
to the grantee. Pardee v. Treat, 82 N. K. 385 ; Root v, 
Wright, 84 Id, 72 ; Dunning v. Leavitt, 85 Id, 30 ; Garnsey 
V. Rogers, 47 Id, 233. 
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HASKELL V. OSBORN. 

Supreme Court, First Department ^ Appellate Division; 

August y 1898. 

I. Attachment ; affidavit ; sufficiency ; hearsay evidence,"] An affi- 
davit CO procure a warrant of attachment on the ground that 
the defendant is concealing herself with intent to defraud her 
creditors, or to avoid the service of a summons, must be made 
by a person who has personal knowledge of the facts as to the 
concealment and is insufficient if made on information and 
belief merely.* 

3. The same ; proof of unliquidated damages.'] Where the action 
is brought to recover unliquidated damages the affidavit must 
state the facts from which the damages arose so that the court 
may determine the amount thereof; a mere averment that the 
damages are a certain amount is insufficient.! 

* This case appears to go one step further than many recent 
decisions in which the courts have refused to sustain attachments on 
affidavits made on information and belief. In this one respect — 
that of the secreting of the defendant to avoid service — the court 
holds that the statements must be positive by persons who have 
knowledge of the facts. See Note on Affidavits on Information and 
Belief, 2 N. Y.Ann, Cas, 58 ; Everitt v. Park 340, Id, 205, as to non- 
residence ; Tucker v, £. L. Goodsell Co. 4 Id. 86 ; Lehmaier v. 
Buchner, Id, 82 ; Hoormanz/. Climax Cycle Co., 3 Id. 201 ; Einstein 
V. Climax Cycle Co., Id. 203 n.; afl'd X'^App. Div, 624 ; appeal dis- 
missed 152 A^. Y. 648. 

t Allegations that plaintiff sold to defendant six carloads of flour 
amounting in the aggregate to 1 206 sacks, at and for the price of 
% 3.90 per 196 pounds ; that subsequently the plaintiff delivered and 
the defendant received and paid for one carload of 210 sacks ; the 
plaintiff's willingness to deliver the remainder and the defendant's 
refusal to receive the same, resulting in damages in the sum of 
$525, held, insufficient ; that there was nothing to authorize [an 
inference that loss resulted from the defendant's failure to accept 
the goods. Allegations of unliquidated damages which would suf* 
fice for a complaint are not usually sufficient upon an application 
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Appeal by the defendant, from an order of the 
Supreme Court, made at the New York Special Terra, 
denying her motion to vacate a warrant of attachment 
issued against her. 

for an attachment without legal proof of the actual damages suffered. 
Duryea, Watts & Co. v. Rayner, 1 1 Misc. 294. 

An all^ation of unliquidated damages for breach of a contract 
such as would suffice for a complaint cannot avail where it is not 
further made to appear that damages beyond those of a nominal 
nature were necessarily sustained. Westervelt v. Agrumaria, 58 
Hun, 147. 

For facts sufficient to sustain an attachment in an action for 
breach of warranty in the sale of beans where the damages were 
unliquidated, upon an attack by a subsequent attachment creditor, 
see Haebler v, Bemharth, 1 1 5 A^. Y. 459. 

In Cattaraugus Cutlery Co. v. Case (9 Supp. 862), an affidavit was 
held insufficient which stated " that for and during the last two or 
three years the said plaintiff has advanced and paid to the defend- 
ant money, and has had an account with him as an employe ; 
that during that time the aforesaid sum has been paid to him over 
and above the commissions on sales, and said defendant now owes 
and is indebted to the plaintiff on said advances and money paid to 
said amount." 

In Dolz V. Atlantic, etc., Transportation Co. (3 Civ, Pro. J?. 162), 
an affidavit stated an agreement by which the defendant agreed to 
pay the plaintiff 5 per cent, on the amount of the charter of a cer* 
tain steamer and alleged that a certaim sum was due thereunder, 
but the amount of the charter was alleged on information and belief 
only, without disclosing the sources of the information, etc., and it 
was held that there was nothing on which the court could judicially 
determine the amount of the damages. 

In Golden Gate Co. v, Jackson (13 Abb, N, C 476), it was held 
that, in an action to recover for the breach of a contract the amount 
of the claim must be averred and the averment substantiated by 
statements from which the court can determine what amount is 
actually due ; a general averment of damages as in a complaint 
will not do. 

An affidavit which merely shows that the plaintiff is entitled to 
nominal damages is insufficient to warrant the issue of an attach- 
ment. Walt V, Nichols, 32 Hun, 276. 

Compare Furbush t/. Nye, 4 N. V, Ann. Cas. 241 ; s. c, 17 App. 
Div. 325, where it was held that on a motion to vacate an attach- 
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This action was brought by Edward J. Haskell 
against Fay Templeton Osborn, to recover $26,617.92 
as damages resulting from a breach of contract on the 
part of the defendant to perform in the play or comic 
opera known as " Excelsior " for the sum of $275 per 
week. 

The attachment in question was issued upon the 
ground that the defendant, being a resident of the City 
of New York, had kept herself concealed with intent 
to avoid her creditors and to avoid service of a sum- 
mons therein. 

Held^ that there was no evidence whatever that the 
defendant was keeping herself concealed for any pur- 
pose. The affidavits relating to the subject are simply 
a rehearsal of statements alleged to have been made 
by some person, of which or of whom the defendant 
was not shown to have any knowledge whatever. 
There is no evidence whatever to show that the defend- 
ant was in the city at the times referred to. An affi- 
davit averring that certain persons not parties to the 
action have made certain statements to the affi- 
ant, does not make such statements evidence. If 
the affiant was a witness and examined orally, the 
retailing of the statements of third parties would be 
clearly incompetent, and the fact that the evidence 
is to be set forth by affidavits does not change the 
rules as to competency. The facts necessary to be 
established must be proven by legal evidence, and 
hearsay statements are not such evidence. In the case 

ment it does not clearly appear that the plaintiff has no cause of 
action the merits of the action will not t>e determined, but that 
question will be left to the trial court. 

See Note on Proof of Cause of Action to Sustain Attachment, 2 
N, Y, Ann, Cos, 359. 

See also Rouge v. Rouge, 2 A^. Y. Ann. Cos, 376, as to amount 
of attachment in action for personal injury. 
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at bar the concealment of the defendant is sought to- 
be established entirely by such statements. 

Held^ also, that the proof of damages was entirely 
insufficient. There are no facts set up in the affidavits 
upon which the attachment was granted from which 
the court can judge what amount, if any, of damages- 
have been sustained by the plaintiff. In an action 
upon contract for the payment of a sum certain, it ap» 
pears from the contract itself what the damages will 
be. In an action, however, for unliquidated damages^, 
it depends upon the facts of the case as to whether the 
plaintiff has sustained merely nominal or real dam- 
ages. A cause of action may be completely set forth 
where only nominal damages can be recovered, and^ 
therefore, in an affidavit upon which to found an appli- 
cation for an attachment where the damages are uik 
liquidated, it is necessary for the plaintiff to set out 
the facts which he claims prove his damages, in order 
that the court may judge as to whether he has evi* 
dence of damages, and that his allegations of damage- 
are not mere matter of speculation. 

There are other defects in the affidavits upon which 
the attachment in question was procured, but enough 
has been presented to show that, unless the mere as- 
sertion of the party as to damages is to be held suffi- 
cient, no case is made out in the case at bar establish- 
ing any such damage as is claimed by the plaintiff in 
this action. 

Opinion by Van Brunt, P. J. Barrett, Rumsby^ 
Ingraham and McLaughlin, JJ. concurred. 

Order reversed, with ten dollars costs and dis- 
bursements, and motion granted, with ten dollars^ 
costs. 

A. H. Hummely for the defendant, appellant. 

E* JV. TyUr, for the plaintiff, respondent. 
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MATTER OF STICKNEY. 

Supreme Court , Fourth Department j Appellate Division / 

June, 1898. 

Will ; republication after bein^ revoked,^ After the revocation of a. 
will by a later one, which is subsequently destroyed, the first 
will must be republished with all the formality required by the 
statute to give it validity ; it is not sufficient that the testator 
in addition to destroying the later will states to several persons,, 
not the witnesses to the original document, that the one first 
executed is his will.* 

"* In Matter of Lang (9 Misc, 521), the testator altered a bequest 
in his will by an interlineation from five thousand to two thousand 
marks and it was held that there having been no republication or 
realteration the original bequest must stand. 

To the same effect is Wetmore v. Carryl, 5 Redf, 544. 

An attempted revocation of a single page of a will by removing^ 
and destroying it and substituting therefor another page making a 
different disposition of the property is ineffectual where the will as 
changed was not re-executed or witnessed in any way known to 
the law. Varnon v, Varnon, (>^ Mo. App. 534. 

The execution of a will containing no express clause of revoca- 
cation does not of its own force revoke a former will under the 
Michigan Statute, providing that no will shall be revoked except 
" by some other will or codicil," or other means specified, and the 
destruction of a later will effects the revival of the earlier one. 
Cheever V. North, ic6 Mich, 390; s. c, 64 N, W. ASS' 

The erasure of a specific legacy from a will with the effect of in- 
creasing the residuary estate is not a sufficient revocation of such 
legacy without a republication of the will under the Conn. Gen. 
Stat. 542. Matter of Miles, 68 Conn, 237. 

The insertion of an additional clause in a will by one of the 
witnesses at the request of the testator and in the presence of the 
other witness, a few days after the execution of the will, does not 
make such clause valid in the absence of a new attestation, nor 
does it destroy the validity of the will as originally drawn. Hester* 
berg V. Clark, 166 ///. 241 ; s. C, 46 N, E, Rep, 734. 

The same mental condition is required in a testator for a valid 
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Appeal by the contestants, Lorenzo Stickney and 
others, from a decree of the Surrogate's Court of the 
county of Genesee, admitting to probate an instrument 
purporting to be the last will and testament of Jonas 
Stickney, deceased. 

May 12, 1893, Jonas Stickney duly executed his last 
will and testament. By this will William A. Bullard 
was nominated asexecutor and all former wills revoked. 
It was witnessed by Joseph W. Safford, who drew it, 
and by Joseph H. Thurston. On the trial in the Surro- 
gate's Court the evidence was confined to the question 
whether the will of May 12, 1893, which was revoked 
by a subsequent will executed in 1895, had been duly 
republished. Joseph W. Safford, the draughtsman of 
the will of May 12, 1893, testified that in the summer of 
1895, he drafted for the testator a second will in the 
forenoon of the day when it was prepared ; that it was 
duly executed by the testator and witnessed by himself 
and Martha Lincoln. This will the testator delivered 
to Joseph W. Safford, the draughtsman, and one of the 
witnesses, who sealed it in an envelope. In the after- 
noon of the same day the testator called on the draughts- 
man and carried away the will. Joseph W. Safford, 
the draughtsman, testified that when the testator came 
for the will, Elmer McClurg, the husband of Emma 
McClurg, was with him, but Mr. McClurg testified that 
he did not go with the testator. However, this is not 
very important. Mr, McClurg testified that after the 
testator returned to their residence with the will, he 

aestruction as for a valid execution of his will. Matter of Waldron, 
19 Misc, 333 ; s. c, 44 Supp. 535. 

Where a will is executed in duplicate the destruction by the tes- 
tator of one of such duplicates with the intent to revoke his will is 
sufficient for such revocation although the testator keeps a copy 
thereof in his own handwriting. Paige v. Brooks, 74 Law. T, Rip. 

45S- 
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burned it, and said, referring to the will of May 12, 
1893, that Dr. Hutchins had his will, which was the one 
he wanted. At this time the testator was ill, and in the 
latter part of the day, Dr. H. S. Hutchins, the testator's 
physician, called on him professionally. Dr. Hutchins 
testified that at this interview the testator told him that 
he had made a will on that day, and after thinking it 
over, did not like it, had destroyed it, and that he would 
keep the old will, referring to the one of May 12, 1893, 
which, at that time, was in the safe of Dr. Hutchins for 
safe-keeping. About April i, 1896, the testator wrote 
Dr. Hutchins to deliver the will in his possession to 
W. Harris Day, who presented the order to Dr. 
Hutchins, received the will and carried it to the resi- 
dence of the testator. Mr. Day testified that the testa- 
tor read the will and said that it was just as he wanted 
it, and directed Mr. Day to return it to Dr. Hutchins, 
which was done on the same day or on the next day, by 
whom it was kept in a sealed envelope until after the 
death of the testator. Elmer McClurg testified that he 
was present at the interview between the testator and 
Mr. Day, and corroborated the testimony of the latter. 

The foregoing is the only evidence given in respect 
to the republication of the will of May 12, 1893 ; and it 
was held by the Surrogate's Court that it was duly re- 
published according to the statute, and was admitted 
to probate. 

Hel'dy error. The question presented by this appeal 
is whether a will expressly revoked by the terms of a 
subsequent one, duly executed, but destroyed by the 
testator, is republished and becomes a valid will by the 
testator's declaration to persons not the subscribing 
witnesses to it and who do not subscribe it as witnesses, 
that he desires the first will to stand as his last will, and 
that it is his last will. 

The diligence of the learned surrogate and of the 
counsel for the litigants has failed to find a case in this 
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State since the adoption of the Revised Statutes deter- 
mining this question, and I have failed to find one. 

The following are the sections of the statute of this 
State relating to the execution, revocation and republish- 
ingof wills, which sections remain as they were reported 
in 1828 by the revisers, and enacted as part of the Re- 
vised Statutes of this State. See R. S. pt. 2, chap. 6 tit. 
i; 2 R. S. [ist ed.] 63, 64, 66; 2 Id. [9th ed.] 1877, 
1878, 1880.* 

* ** I 40. Every last will and testament of real or personal prop- 
erty, or both, shall be executed and attested in the following man- 
ner: 

" I. It shall t>e subscribed by the testator at the end of the will ; 

"2. Such subscription shall be made by the testator, in the 
presence of each of the attesting witnesses, or shall be acknowl* 
edged by him to have been so made, to each of the attesting wit- 
nesses; 

"3. The testator, at the time of making such subscription or at the 
time of acknowledging the same, shall declare the instrument so 
subscribed to be his last will and testament ; 

"4. There shall be at least two attesting witnesses, each of 
whom shall sign his name as a witness, at the end of the will, at the 
request of the testator. . . . 

" § 42. No will in writing, except in the cases hereinafter meiH 
tioned, nor any part thereof, shall be revoked or altered, otherwise 
than by some other will in writing, or some other writing of thd tes- 
tator, declaring such revocation or alteration, and executed with 
the same formalities with which the will itself was required by law 
to be executed ; or unless such will be burnt, torn, canceled, obliter- 
ated or destroyed, with the intent and for the purpose of revoking 
the same, by the testator himself, or by another person in his pres- 
ence, by his direction and consent ; and when so done by another 
person, the direction and consent of the testator, and the fact of 
such injury or destruction, shall be proved by at least two wit- 
nesses. • . . 

"S 53* Iff after the making of any will, the testator shall duly 
make and execute a second will, the destruction, canceling or revo- 
cation of such second will shall not revive the first will, unless it 
appear by the terms of such revocation that it was his intention to 
revive and give effect to his first will ; or unless after such destruc- 
tion, canceling or revocation, he shall duly republish his first will.' 
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The learned surrogate in his opinion demonstrates 
by the most satisfactory reasons that the word " publi- 
cation," when used in connection with the execution of 
wills, denotes the act prescribed by the 3rd subdivision 
of section 40, which conclusion he amply supports by 
reference to the following cases : Brinckerhoof v. Rem- 
sen, 8 Paigey 488 ; Lewis v. Lewis, 11 N.Y. 220; Trus- 
tees Theological Seminary of Auburn v. Calhoun, 25 Id, 
422 : Tarrant v. Ware, Id. 415 n^\ Baskin v, Baskin, 36 
Id. 416 ; Matter of Phillips, 98 Id. 267 ; Nipper v. Groes- 
beck, 22 Barb. 670. In all of these cases, however, the 
•courts were speaking of the publication or declaration 
made by testators to persons who became subscribing 
witnesses to the wills, and not in reference to publica- 
tions or declarations made by testators to persons who 
did not become subscribing witnesses to the wills. 

I apprehend that if a testator should declare, publish 
or acknowledge to all the world, except to the subscrib- 
ing witnesses, that a particular instrument was his last 
will and testament, and should neglect so to declare, 
acknowledge or publish to the persons who became the 
subscribing witnesses, the will would not be well exe- 
cuted within the statute. The testator must not only 
publish or declare the instrument to be his last will, but 
it must be declared to the persons who become the sub- 
scribing witness thereto. The word "republish '' means 
to publish again that which has been before published, 
and, as used in the 53rd section of the statute, denotes 
that the act must be done in the same manner and be 
authenticated in the same way as required by section 
40 — that is, it must be declared to be the last will of the 
testator, in the presence of persons who then become 
subscribing witnesses to the republished will, and so 
attest the fact, or, perhaps, if it is republished in the 
presence of the original subscribing witnesses it may 
not be necessary for them to subscribe the will anew as 
witnesses, for the rewriting of their signatures would 
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seem to be a useless formality. But the mere acknowl- 
edgment or publication by a testator of a will which 
has been revoked to persons who were not the original 
subscribing witnesses, and who do not then subscribe as- 
witnesses to the republished will, is not a compliance 
with the 53rd section of the statute. See Jackson v^ 
Potter, ^ Johns. 313. 

Since the adoption of the Revised Statutes the ques- 
tion as to how a revoked will must be republished in 
order to re-establish it has not been passed on in any 
case where the question was necessarily involved, but 
dicta in respect to the question are found in several re* 
ported cases. Simmons v. Simmons, 26 ^ar^. 68 ; re- 
versed, 24 Haw. Pr. 61 1, but the grounds of reversal are 
not disclosed, as the opinion of the Court of Appeals, 
has not been reported ; Matter of Forbes, 24 5i(/^/. 841 ; 
Proctor V. Clarke, 3 Redf./^l ; rev'd 16 HuHy 559; and 
the judgment of the General Term affirmed, yj N. K. 
369, where it was held that the execution of a codicil 
recognizes the validity of a revoked will and operates 
as a republication and re-establishment of the will. 

In Matter of Simpson (56 Hirw. Pr, 125), the surro- 
gate of Delaware county said, by way of argument, that 
a revoked will might be republished by the parol declar- 
ation of the testator that it was his will, made in the 
presence of two witnesses who were not witnesses to 
the original will and who did not subscribe the will as 
witnesses when the declaration was made. The surro- 
gate had held that the original will had not been re^ 
voked, and the remark referred to was obiter. 

The cases referred to which have arisen since the 
Revised Statutes cannot be regarded as authorities, but 
simply as expressions of the views of individual judges 
upon the question. Many cases have arisen in England 
and in several of the United States, but under statutes 
different from our own, and it is necessary to say only 
that there is a general agreement that the act of repub^ 
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lishing a revoked will must be attended by the same 
solemnities as are required to establish an original will. 
In case a parol declaration, made to persons who do not 
become subscribing witnesses, is sufficient to establish 
the due execution of a will, a like declaration is suffi- 
cient to establish a republication of a revoked will. But 
in jurisdictions where the will must be published to per- 
sons who subscribe as witnesses, the same formalities 
are required to republish a revoked will. The design 
of the statute prescribing that certain formalities shall 
be observed in the execution of wills, was for the pre- 
vention of frauds in the dispositions of estates by will; 
and I think no good reason can be given why the same 
formalities should not be required for the republication 
of a revoked will, as the opportunities for fraud are the 
same in both cases. 

Opinion by Follett, J. All concurred, except 
Adams, J., dissenting. 

Decree of the Surrogate's Court reversed, with costs 
to the appellants payable out of the estate, and the Sur- 
rogate's Court directed to enter a decree refusing the 
probate of the will. 

F. W. Ballard^ for the contestants, appellants. 

Eugene W. Harrington^ for the proponents, respond- 
ents. 
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WALSH V. WALSH. 

Supreme Court Second Department^ Appellate Division; 

October y 1898. 

Discontinuance after counterclaim,] An order of discontinuance is 
largely discretionary with the court at special term, and should 
not be disturbed on appeal, where the rights of the defendant 
or third parties are not prejudiced ; and the fact that the 
defendant has pleaded a counterclaim does not give him an 
absolute right to a continuance of the litigation, provided he is 
not barred from presenting the facts asserted in his defence in 
a new action by him.* 

Appeal by the defendant from an order of the Su- 
preme Court, made at the Kings County Special Term, 
allowing the plaintiff to discontinue the action upon pay- 
ment of costs. 

Action by Elizabeth Walsh as executrix, etc., of 
Thomas Walsh, against Augustin Walsh, for an account- 
ing. 

The defendant and his brother, Thomas Walsh, were 
for several years partners in the business of construct- 
ing piers, docks, etc. On September 16, 1895, Thomas 
Walsh died, leaving a will, in which the plaintiff was 
named as sole executrix. On the theory that she was 
entitled to a larger share of the co-partnership property 
than the defendant was willing to allow her, the plaint- 
iff commenced this action, the points in controversy be- 
ing shown in the complaint and answer. The action 
progressed to a point where a referee was named to 
hear and determine, when the plaintiff decided that it 
was not profitable to continue the litigation. She there- 

 See Yellow Pine Co. v, Lehigh Valley Creosoting Co., post,, 
page 100, and Note on Discontinuance of Suit after Counterclaim^ 
etc., following that case. 
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upon directed her attorney to pay the costs of the ac- 
tion, and to discontinue the same ; and, acting upon 
these instructions, the attorney applied to a special 
term of this court, and obtained ex parte an order of 
•discontinuance. This order was duly served upon the 
defendant's attorneys, and a motion was made to vacate 
the order of discontinuance. An order was made deny- 
ing this motion, from which the defendant appealed to 
this court. 

Heldy that the order should be affirmed. It is con- 
<:eded that, as a general proposition, the plaintiff has a 
right to discontinue an action on the payment of costs ; 
but it is urged in the present case that, the defendant 
having set up an affirmative defense in the nature of a 
counterclaim, he is entitled to the protection of a judg- 
ment, which shall dispose of the controversy. We are 
unable to discover anything which would justify this 
court in interfering with the discretion exercised by the 
special term in granting the order of discontinuance. 
Matter of Lasak, 131 N. Y. 624; Matter of Butler, loi 
Id. 307. 

The cases relied upon by the defendant will be found, 
upon examination, to be confined to matters in which 
the defendant has substantial rights which must be sac- 
rificed by a discontinuance, or where the peace and 
good order of the community are involved. Iselin v. 
Smith, 62 Hun, 221 ; S. C, 16 Supp. 683; Van Alen z/. 
Schermerhorn, 14 How. Pr. 287 ; Carleton v, Darcy, 75 
N. Y. 375 ; Matter of Waverly Waterworks Co., 85 Id. 
478 ; Winans v. Winans, 124 Id. 140; S. C, 26 A^. E. 293 ; 
Yellow Pine Co. v. Lehigh Valley Creosoting Co., 32 
App.Dw.Si ; S. Cyposty p. 100 ; Hirshfeld v. Bopp, 5-4//. 
Div. 202 ; S. C, 39 Supp. 24. The defendant has all of 
the rights that he ever had under the will of his former 
partner, and he is in no wise prejudiced by the plaintiff 
in discontinuing the action now under consideration. 
He is at liberty to present the facts asserted in his de 
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fense in an action in which he may appear as the plaint^ 
iff ; and where no material right, either of the defend- 
ant or of third parties, is involved, there can be no jus- 
tification for denying to the plaintiff the right to discon. 
tinue an action whenever it shall seem proper for her 
to do so. 

Opinion by Woodward, J. ; all concurred. 

Order affirmed, with $io costs and disbursements.. 

Howard A. Taylor^ for the defendant, appellant. 

C. -D. Rusty for the plaintiff, respondent. 



YELLOW PINE CO. v. LEHIGH VALLEY 

CREOSOTING CO. 

Supreme Courts Secofid Department ^ Appellate Division,^ 

Juney 1898. 

Disconiinuanee after counter claim, '\ Where the court has denied a 
motion by the plaintiff to amend his reply to the counterclaim' 
interposed by the defendant by pleading the statute of frauds, 
the plaintiff should not be allowed to discontinue the action^ 
except upon stipulating not to interpose that statute as a. 
defence to any action founded upon the matter set up in the 
counterclaim.* 

Appeal by the defendant from an order of the 
Supreme Court, made at the Kings County Special 
Term, granting the motion of the plaintiff to discon-^ 
tinue the action upon payment of costs. 

The plaintiff wanted to plead the statute of frauds 

* See Note on Discontinuance of Suit after Counterclaim, etc.^ 
following this case ; also Wash z/. Wash, ante, p. 98. 



NEW YORK ANNOTATED CASES. 101 

Yellow Pine Co. v, Lehigh Valley Creosoting Co. 

as a barrier to the counterclaim, and asked for leave to 
amend the reply accordingly. This having been 
denied at the special term on the ground that the pro- 
posed amendment of the reply would be inconsistent 
with the allegations of the complaint, the plaintiff asked 
and received the leave of the court below to discon- 
tinue the present action upon paying to the defendant 
the costs and disbursements up to the time when the 
motion was granted. 

Held^ that the order allowing discontinuance should 
not have been made and must be reversed. A good 
deal of space in the briefs of counsel is occupied by a 
discussion of the power of the court to permit the 
plaintiff to discontinue, as against the objection of a 
defendant who has interposed a counterclaim. The 
existence of the power, though cases may be found in 
which it seems to have been doubted, must now be re- 
garded as well established ; but it is equally well settled 
that the power is one which the court is not bound to 
exercise in favor of the plaintiff. Matter of Lasak, 
031 N. Y. 624, 627. The discretion of the court should 
I'eSd to a denial of the application where circumstances 
have occurred since the commencement of the action 
which would make the desired discontinuance operate 
oppressively, harshly, or inequitably upon the defend- 
ant who has interposed and wishes to maintain his claim 
for affirmative relief. Winans v. Winans, 124 -A^. Y. 140, 
and cases there cited. The effect of allowing the plaint- 
iff to discontinue the present action is to deprive the 
defendant of the benefit of the decision of the special 
term refusing to permit an amendment of the reply. It 
seems to me clearly inequitable for the court thus to 
take away from a party the advantage accruing to him 
from a decision which it has made in his favor, and 
allow his opponent to set up against him in another 
litigation the very matters which by that decision it has 
refused to allow to be pleaded in the first action. 
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I think the order of discontinuance should be 
reversed, unless the plaintiff elects to stipulate that it 
will not plead the statute of frauds in any action 
between the parties involving the contract here in suit. 

Opinion by WiLLARD Bartlett, J. GOODRICH, P. J., 

CULLEN, Hatch and Woodward, JJ., concurred. 

Order reversed with $io costs, unless the plaintiff 
stipulate, etc. 

James G. Janeway, for the defendant, appellant 

Robert H, Wilson, for the plaintiff, respondent. 



Note on Discontinuance of Suit after Counterclaim, 

ETC. 

General rule. "] "Ordinarily, a suitor has a right to dis- 
continue any action or proceeding commenced by him, and 
his reasons for so doing are of no concern to the court A 
party should no more be compelled to continue a litigation 
than to commence one, except where substantial rights of 
other parties have accrued, and injustice will be done to 
them by permitting the discontinuance. In such a case, 
through the control which the court exercises over the 
entry of its order, there is discretion to refuse ; but where 
there are no such facts, and nothing appears to show a 
violation of the right or intent of the adverse party, the 
plaintiff may discontinue, and a refusal of leave becomes 
merely arbitrary and without any basis upon which discre- 
tion can exist." Matter of Butler, loi N, Y. 307, 309, 

•* In ordinary actions it is not always the absolute right 
of a plaintiff to discontinue his action. In all cases where 
a de^ndant becomes an actor and is interested in the con- 
tinuance and trial of the action, as when he sets up a 
counterclaim or sets up a claim to property which is in liti- 
gation and asks in his answer affirmative relief in reference 
thereto, he may resist the discontinuance of the action, and 
then it rests in the discretion of the court whether or not 
the plaintiff shall be permitted to discontinue it. Matter 
.of Lasak, 131 N, V. 624, 627. 

A plaintiff may be allowed to discontinue notwithstand- 
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infr the interposition of a counterclaim, if the defendant's 
rights will not be thereby jeopardized. Pacific Mail S. 8. 
Co. V. Leuling, 7 Afid. Pr, {^N. S.) 37 ; Tubbsz/. Hall, 12 Id. 

237- 

Former practice^ Under the old practice it was held 

that a plaintiff could discontinue before the time had ex- 
pired in which to serve a replication to a counterclaim in 
the defendant's pleading, notwithstanding such counter- 
claim. Seabord & Roanoke R. R. Co. v. Ward, 18 Barb, 
595 ; s. c, I Abb, Pr. 46 ; but not if the plaintiff failed to 
reply within the time prescribed by law. Cockle v. Under- 
wood, 3 Duer^ 676 ; s. c, I Abb, Pr, i. 

Claim against co-defendant,\ A motion to discontinue 
will not be denied because one defendant makes a claim 
against a co-defendant who has not appeared in the action ; 
nor on the ground that it would impair the remedy of the 
defendant upon an undertaking given by the plaintiff in 
procuring a temporary injunction, as such discontinuance 
IS in effect a final determination of the action. Parker v. 
Commercial Telegram Co. 3 St, ^. 174 ; 7 Id. 272. 

In Mayor, etc., of N. Y. v. Lynch (i App, Div, 544 ; s. c, 
37 Supp, 467), the city brought an action to set aside a con- 
veyance made by one of the defendants and joined another 
party who had an interest in the premises. The party 
thus joined set up a claim, in his answer, adverse to the 
other defendant and served a copy of his answer on 
his co-defendant. The city moved to discontinue, and it 
was held that the motion was properly granted as the cor- 
poration had no interest in the controversy between the 
defendants, and it should not be compelled to continue the 
litigation to allow them to settle their differences. 

In Richardson v, Thedford (5 App, Div, 404 ; s. c, 39 
Supp. 307), one defendant applied for and secured an 
order making another person a party defendant, and the 
party so applying served a copy of his answer on the de- 
fendant thus brought in making certain claims against him. 
The original defendant then compromised with the plaint- 
iff, and upon application to discontinue without costs to any 
party, it was held that the motion should not be granted 
except on payment of full costs to the party brought in. 

When not granted.] In Bowe v, Knickerbocker Life Ins. 
Co. (27 Ilun^ 312), the plaintiff, a sheriff, brought an action 
against the defendant to recover attached property, and it 
appeared that if the sheriff were allowed to discontinue 
the statute of limitations would be a bar to an action b^ 
the attachment debtor against the same defendant, and it 
was held that the motion should be granted. 



104 VOLUME VI. 



Note on Discontinuance of Suit after Counterclaim, etc 

In Washington Glass Co. v, Benjamin (17 Supp. 132), it 
was held that the plaintiff's motion to discontinue, where 
the defendant had set up a counterclaim, was properly 
denied, although the plaintiff offered to stipulate to bring 
another action in which the counterclaim could be set up, 
it appearing that the defect in plaintiff's pleading could be 
remedied in the present action by amendment. 

In Gwathney v. Cheatham (21 Hutiy 576), the plaintiff 
moved to discontinue because the defendant had become 
insolvent, and the motion was denied because the defend- 
ant had set up a counterclaim. The court cited Livermore 
V, Bainbridge, 43 How. Pr, 273 ; Pacific Mail S. S. Co. v, 
Leuling, 7 Abb. Fr. {N. 5.) 37 ; Wilder v. Boynton, 6^ Barb. 

547- 

In an action of ejectment the plaintiff recovered and 

was put in possession of the land, whereupon the defend- 
ant paid the costs and took a new trial, under the statute. 
The plaintiff then moved to discontinue, upon payment of 
costs, but still retaining possession of the land, and it was 
held that the motion was properly denied. Carleton v. 
Darcy, 75 N. K, 375. 

An order of discontinuance has been refused where a 
counterclaim had been set against which the statute of 
limitations would be a bar if the suit was discontinued. 
Van Alen v. Schermerhorn, 14 How. Fr. 287. Also where 
the defendants had been examined as witnesses, unless the 
plaintiff would stipulate that the examination might be used 
in evidence in any action subsequently brought. Cockle v. 
Underwood, 3 Duer^ 676. See, also. Cook v. Beach, 25 
How. Fr. 356. 

In Salmon v. Gedney (75 N. Y. 479), an action to fore- 
close a mortgage, two defendants answered separately ; 
the litigation was mainly on the issues raised on the answer 
of one defendant, who upon judgment being rendered 
against him appealed, the other defendant not appealing, 
and the general term reversed the judgment and ordered a 
new trial. The plaintiff then aiscontinued as to the 
defendant who had appealed leaving the judgment 
standing as to the other, whereupon the general term 
made a modified order upon the application of the defend- 
ant, who had appealed, reversing the judgment in toto^ 
and an appeal from the order making this modification was 
dismissed. 

" The court may always decline to permit the discon- 
tinuance of an action where such discontinuance would 
work injustice." So held, where the plaintiff by agree- 
ment brought a creditor's action on behalf of himself and 
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all other creditors similarly situated, and if he were allowed 
to discontinue the statute of limitations would be a bar to 
3. new action by the other creditors. Hirshfeld v, Bopp, 5 
A/ip, Div. 202. 

In Iseliu v. Smith (62 Hun, 221), it appeared, that the 
plainti£E had fenced in what he asserted was a private road 
Tvhich ran in front of the defendant's premises, and that the 
defendant tore down the fence. In an action to restrain 
the defendant from interfering with the fence the defend- 
ant answered that he had a right to use the road ; that it 
was a public highway ; and he asked for an injunction re- 
jstraining the plaintiff from rebuilding the fence. It was 
held that this amounted to a counterclaim and that the 
plaintiff should not be allowed to discontinue. 

In an action for divorce "the rights of the parties to the 
record are not alone to be considered ; the public is to be 
regarded as a party and must be so treated by the court, 
and for this reason the court is invested with a wider dis- 
cretion in the control of such cases than of others." Wi- 
nans z/. Winans, 124^. Y. 140. 

In Winston v. Winston (21 App.Div. 371 ; s. c, 47 Supp. 
399), the defendant's wife had secured a foreign divorce 
and then remarried. The plaintiff brought an action 
against her alleging the invalidity of the foreign decree 
and charging the defendant with adultery with her second 
liusband. On the day set for trial before a referee the 
plaintiff moved before the court to discontinue, which mo- 
tion was denied. The Appellate Division said that the 
facts presented left the question of allowing a discontinu- 
ance one of discretion, and that the appellate court should 
Hot interfere with the manner in which the judge below 
had exercised that discretion. 

In an action for divorce where the adultery was alleged 
to have been committed by the defendant with the woman 
whom he had regularly married and by whom he had one 
•child, the plaintiff claiming a former marriage with the 
defendant by contract merely, it was held that the plaintiff 
should not be allowed to discontinue after raising the ques- 
tion of legitimacy of the defendant's child and the legal 
stitus of the woman whom he recognized as his wife. 
Winans v. Winans, 124 iV^. Y. 140. 

In Salisbury v, Binghamton Publishing Co. (85 Hun, 
99 : s. c, 32 Supp^ 652 ; 66 St R, 35), a motion to discontinue 
was denied in a judgment creditor's action, after an inter- 
locutory decree, where creditors other than the plaintiff 
desired to prosecute the litigation. 
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See also Salisbury v. Strong, 85 Hun^ 615 ; s. c, 66 St. 
je. 39 ; 32 Supp, 656. 

A special proceeding can only be discontinued by an 
order of the court Matter of Commissioners of Washington 
Park, 56 jV. Y, 144 ; Matter of Waverly Water- Works Co., 
85 N. y. 478. 

fVA^n granted.] In Felix v. Vanslooten (17 Supp, 844 ; 
s. c, 43 St, R. 191), where in an action on two notes for a 
sum greater than the jurisdiction of the court the defend- 
ant answered admitting liability as to one note and deny- 
ing it as to the other and set up a counterclaim for a sum 
greater than the amount of both notes, it was held that 
an order striking out one cause of action from the com- 
plaint was proper. The court in that case say that a 
plaintiff may discontinue an action notwithstanding a 
counterclaim has been interposed, and cite Brown v, 
Leigh, 49 N, K. 78 ; Cohn v, Anathan, 4 Supp. 97. This 
broad statement, however, must be deemed to be qualified 
by the doctrine of the later cases above cited. 

The submission of condemnation proceedings to arbi- 
trators under the rules of the common law effects a dissol- 
ution of the special proceedings already commenced and 
no order of discontinuance is necessary. Niagara Falls & 
Lewiston R. R. Co. v. Brundage, 7 App, Div, 445 ; s. c, 39 
Supp, 1048. 

Where a plaintiff has secured an order of discontinu- 
ance ex parte the court should open it if an injustice has 
been done to the defendant. Carleton v, Darcy, 75 N. Y. 

375- 

in Matter of Hunter's Point & South Side R. R. Co. 

(ii App. Div, 627 ; s. c, 42 Supp. 321), it was held that, 
where a plaintiff had fully complied with an order of dis- 
continuance of a partition suit, after judgment, all rights 
under the judgment were wiped out and the decree could 
not be pleaded as res adjudicata in a subsequent action. 

TermsA In Matter of Waverly Water- Works Co. (85 
N. Y. 478), in proceedings to acquire lands for the pur- 
poses of waterworks the court granted the motion of the 
party instituting the proceedings, to discontinue, on condi- 
tion that the company pay the owner of the land $425 costs 
and expenses of the proceeding. The court says, at page 
481 : '* The court, having the right in its discretion in such 
a case to refuse the discontinuance, can determine upon 
what terms it will grant it, and if it imposes terms which 
the party applying for the discontinuance is unwilling or 
unable to comply with, he is in no worse condition than he 
would have been if the refusal had been absolute. The^ 
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court in which an action is pending may impose terms 
beyond taxable costs as a condition of the discontinuance 
of the action. It may require the plaintiff to stipulate that 
he will not sue again for the same cause of action ; or that, 
if he does sue again the defendant may use the evidence 
already taken ; or that he will not interpose the statute of 
limitations as a defense to a counterclaim which the de- 
fendant has set up in case he should sue the plaintiff 
thereon, or even that he will pay the counterclaim." 

Costs may properly be imposed in allowing an action to 
be discontinued which has been brought by a plaintiff su- 
ing as a poor person. Parkinson v. Scott, 5 Misc, 261. 

Costs should not be awarded to the plaintiff as against 
the defendant upon a discontinuance. Fleischman v. 
Fleischman, 61 St A 627. 

Where an attorney opposes a discontinuance on the 
ground that his lien for services has not been satisfied the 
amount of his lien in the absence of a notice to the de- 
fendant of a claim as against the cause of action, is taxable 
costs, and the motion should be granted upon payment of 
such costs. Keane v. Keane, 86 Huriy 159 ; s. c, 66 St, R. 
806 ; 33 Supp. 250. 



GREEN V. MIDDLESEX VALLEY R. R. CO. 

Supreme Courts Fourth Department, Appellate Division ; 

June, 1898. 

I, Evidence : deposition : physical examination; use on trial,"] A de- 
position of physicians taken in connection with a physical ex- 
amination under Code Civ. Pro. § 873, in an action for personal 
injuries caused by the defendant's negligence, cannot be read 
in evidence at the trial unless it is shown that it is impossible 
to produce the witnesses in court.* 

* This appears to be the first reported decision on the point 
raised, when the deposition was taken in connection with the physi- 
cal examination of the plaintiff. But §§ 870 to 886 of the Code con- 
tain the various provisions and remedies for depositions taken and 
to be used within the State, and { 882 apparently applies to all depo- 
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2. N^ligence ; railroad station ; platform ; lights.'] Where a station 
platform is about on a level with the lower step of a passenger 
car and about twenty-two inches therefrom, and in the absence 
of lights a woman on a dark night in trying to alight from a car 
fell between the car and platform, — Held, that, the question of 
negligence of the railway company was for the jury. 

Appeal by the defendant from a judgment of the 
Supreme Court, Monroe County, in favor of the plaint- 
iff, entered upon the verdict of a jury for $6,000, and 
also from an order denying the defendant's motion for 
a new trial made upon the minutes. 

The plaintiS, Ida Green, brings this action to recover 
damages for personal injuries received by her while at- 
tempting to alight from one of the defendant's trains. 
At the time of the accident the defendant was a com- 
mon carrier and was engaged in operating a short line 
of railroad between Stanley and Naples, in the county 
of Ontario. About midway between tliese two termini 
is a station known as " Middlesex," and on the evening 
of Marcl) 8, 1893, the plaintiff reached this station upon 
one of the defendant's trains, and, in attempting to alight 
therefrom, fell between the car step and station plat- 
form, receiving the injuries of which she complains, 
and which the evidence tends to show were quite seri- 

sitions mentioned in article i, title 3, of chapter 9 of the Code of 
Civil Procedure. 

As to what is sufficient evidence that a witness resides in another 
State so as to make his deposition admissible, see Carman t/. Kelly, 
5 Hun, 283 ; Gardner v, Bennett, 38 Super. Ct, 197 ; Roberts v. 
Carter, 28 Barb. 462 ; Fry v. Bennett, 4 Duer, 247 ; S, c, i Abb, Pr, 
289; Nixon V. Palmer, 10 Barb. 175 ; rev'd on another point, 8 
N. K 398 ; Brouner V. Frauenthal, 37 N. Y. 166; Don nell v. Car- 
ver, 6 Bosw. 621 ; aff'd 33 N. Y. 43 ; Dennison v. Brown, 21 St. R. 
671 : Blocker v. Guild, 15 Daly, 348. 

As to inability of witness to be present through illness, see 
Arthur v. Soule, 5 Hun, 63 ; Jackson v. Rice, 3 Wend. 180 ; John- 
son V. Bush, 57 A^. Y. 633. 
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ous in their character. It seems to be conceded that 
the distance between the station platform and the bot- 
tom step of the passenger coach was about twenty-two 
inches, and while the evidence upon the subject is quite 
conflicting, it is fairly inferable that this step was several 
inches below the surface of the platform. Upon the 
night in question, which, it is admitted, was dark and 
cloudy, the train stopped at the station, and several 
people, including one or two ladies, preceded the plaint- 
iff out of the car, and were assisted by either the con- 
ductor or trainman while alighting, so that they stepped 
on to the station platform with no difficulty ; but, be- 
fore the plaintiff reached the platform of the car in 
which she was riding, the evidence tends to show that,, 
for some reason, both of these officials had started for 
the forward end of the train, and that, consequently^ 
when the plaintiff attempted to alight there was no one 
to assist her. She testified that when she went out of 
the car door she could not see the platform, but that she 
did see the hand rail of the car, and that she took hold 
of it with her right hand, feeling her way down in the 
dark with her left foot ; that when she was sure that 
she had reached the bottom step, she swung herself off 
and gave a spring, supposing that she would strike the 
platform, instead of which she fell short of it, and was 
only saved from falling to the ground by some one 
who seized her and pulled her forward on to the plat- 
form. 

Held^ that the question of defendant's negligence 
was for the jury, distinguishing Lafflin v. Buffalo & S. 
W. R. R. Co. (io6 N. K 136), and citing Boyce v. Man- 
hattan Ry. Co., 11% N. F. 314; Ryan v. Manhattan Ry. 
Co., 121 Id. 126. 

But while we think the present case was properly 
submitted to the jury, we are constrained to reverse 
the judgment and order appealed from by reason of 
what we think was an erroneous ruling during the pro- 
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grass of the trial. It seems that at the instance of the 
defendant the plaintiff was, prior to the trial, required 
to submit to a physical examination, as provided by sec- 
tion 873 of the Code of Civil Procedure. This examin- 
ation was had before a referee, and in the presence of 
two female physicians who gave oral evidence before 
the same referee, and their depositions, thus taken, were 
offered in evidence upon the trial. In each instance the 
offer was objected to upon the ground that the deposi- 
tions could not be read in evidence save in the absence 
of the witnesses, and that the witnesses were then pres- 
ent in court under subpoena. The learned trial court 
overruled the objections and permitted the depositions 
to be read, to which ruling the counsel for the defend- 
ant duly excepted and the depositions were thereupon 
read. The case, therefore, presents a novel as well as 
an exceedingly interesting question. 

The section to which reference has been made is 
part of a general scheme provided by the legislature for 
the examination of parties before trial, and as amended 
by L. 1893, c. 721, it was obviously intended to es- 
tablish a rule of procedure by means of which in cases 
of this character a defendant could ascertain the nature 
and extent of the personal injuries from which the 
plaintiff claimed to be suffering, and thereby enter upon 
the trial of his case with some knowledge of what he 
would be called upon to meet. The method of pro- 
cedure by which information was to be obtained was 
not clearly defined by the statute, but it seems to be now 
settled that the physical examination which it contem- 
plates is but a part of the examination of the party be- 
fore the trial, and that it is to be conducted by means 
of the oral examination of the plaintiff, as well as of the 
attending physicians. Lyon v, Manhattan Ry. Co., 142 
N. V. 298 ; s. c, 31 A6b. N. C. 356 ; 58 St, R. 860. But 
when this much has been accomplished, the question 
arises as to how far and under what circumstances the 
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depositions thus taken are competent evidence upon the 
trial. In the case last cited it was said : "The record 
of the examination is placed on file and both sides know 
what must be met if it is introduced in evidence, as it 
may be." 

Does this mean that the depositions of the physicians, 
as well as of the party, may be read in evidence uncon- 
ditionally? We do not so construe it; for while it is 
provided by section 88i that the deposition or a certi- 
fied copy thereof may be read in evidence by either 
party at the trial, it is expressly declared by section 882 
that such deposition, ** except that of a party, taken at 
the instance of an adverse party, . . . shall not be so 
read in evidence until it has been satisfactorily proved 
that the witness is dead, or is unable personally to at- 
tend by reason of his insanity, sickness or other infirm- 
ity, or that he is confined in a prison or jail, or that he 
has been and is absent from the State, so that his attend- 
ance could not, with reasonable diligence, be compelled 
by subpoena." 

The purpose of this condition is quite apparent, and 
it is this : That while a party may, under certain cir- 
cumstances, procure the evidence of a witness before 
the trial of the action, he must nevertheless produce the 
witness upon the trial, if possible, in order that the jury 
may have the benefit of an examination conducted in 
open court, and it is not until he has shown his inability 
to thus produce the witness that he is permitted to read 
his deposition. Nor are we compelled to look far for 
the reason of this requirement, for it is a fundamental 
rule of the common law that parties to a legal contro- 
versy shall be confronted by the witnesses on either 
side whose testimony shall be given orally in the pres- 
ence of the court and jury. This case furnishes per- 
haps as apt an illustration as can be found of the import- 
ance of this rule, for the two witnesses who were 
examined in connection with the plaintiff were female 
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physicians, and they not only testified to the physical 
condition in which they found the plaintiff, butthe^ also- 
expressed an opinion as to the particular ailment from 
which she was suffering, based upon such symptoms as 
they were able to discover. This surely was evidence 
which ought to have been given in the presence of the 
jury in order that they might judge of its value, to some 
extent at least, by the manner, appearance and intelli* 
gence of the witnesses who furnished it. 

Opinion by Adam, J. All concurred except Ward,. 
J., dissenting, and FOLLETT, J., not sitting. 

Judgment and order reversed and a new trial ordered^ 
with costs to appellant to abide the event. 

/. Henry Mitcalfand Charles J. Bissell, for the defend*^ 
ant, appellant. 

Thomas Raines^ for the plaintiff, respondent. 



ROBINSON V. COLUMBIA SPINNING CO. 

Supreme Courts First Department^ Appellate Division;- 

June^ 1898. 

Attachment; levy; ** actual custody ;** outstanding warehouseman* s 
/ten,] A levy under an attachment upon property in the custody 
of a warehouseman, who has a lien thereon for his charges, 
which lien is not waived or discharged, and without removing 
the goods from the warehouse, is insufficient to defeat the 
title acquired by a receiver of the corporation owning the 
property, appointed after the attempted levy, under Code Civ. 
Pro., S 649, subd 2, requiring the sheriff to take property 
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capable of manual delivery into his •* actual custody ;" where 
no attempt is made to comply with subdivision 3 by giving the 
notice therein required.* 

Appeal by the Merchants' National Bank of the 
city of New York from an order of the Supreme Court, 
made at the New York Special Term, as resettled by 
an order confirming the report of a referee, enjoining 
the appellant and Lewis V. Thayer, ex-sheriff of Albany 
county, from selling or interfering with the property of 
the Columbia Spinning Company, situated at Cohoes, 
and authorizing the receivers to sell such property and 
to hold the proceeds subject to the judgment in this 
action. 

On April 15, 1897, the Merchants' National Bank 
commenced an action and obtained a warrant of attach* 
ment against the property of the Columbia Spinning 
Company, which on the same day, was issued to the 
sheriff of New York county. On April 21, an 
alias attachment was granted, directed to the sheriff 
of any county in the State, On April 22, the 
sheriff of Albany county claims to have levied on 256 
cases of cotton yarns belonging to the Spinning Com- 
pany and stored in the warehouse of Charles F. Norths 
at Cohoes, and to have taken the same into his actual 
custody. On April 28, receivers were appointed 
of the Columbia Spinning Company; and subse* 
quently an application was made to the court by the 
receivers to enjoin the sheriff and the bank from selling 
the goods, upon the ground that no valid levy had been 
made by the sheriff under the attachment before the 
appointing of the receivers, which motion coming on 
to be heard, a reference was ordered to take proof on 
the question whether the sheriff of Albany county^ 

* See Note on " Actual Custody " on Attachment or Execution* 
following this case. 

Vol. VI.— 8 
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prior to the appointment of the receivers, had made a 
valid levy under the attachment upon the defendant's 
goods, or upon its interest therein, and to report the 
evidence taken with his opinion. The referee reported 
against the validity of the levy under the attachment; 
and the motion of the receivers being brought on for 
further hearing upon his report and the evidence taken 
by him, an order was entered restaining the bank from 
selling the property of the defendant in Cohoes, and 
from in any way interfering with the receivers ; and it 
is from this order that the bank appeals. 

The testimony bearing upon the question whether 
the bank obtained a lien upon the goods at Cohoes 
prior to the appointment of the receivers, is thus cor- 
rectly summarized by the referee in his report : The 
sheriff of Albany county, on April 22, 1897, served 
Charles F. North, the warehouseman, with a copy of 
the warrant of attachment, affidavit and summons, but 
such papers were not certified by the sheriff in the 
manner required by subdivision 3 of section 649 of the 
Code of Civil Procedure, in the case of a levy upon 
personal property other than " personal property cap- 
able of manual delivery." At the time of the service of 
the papers, the sheriff went into a warehouse at Cohoes, 
owned or possessed by said North, and looked over 
certain cases of goods, and said to North that he 
attached 256 of such cases, and asked North to be 
allowed the privilege of putting a keeper thereof in the 
warehouse, which North refused to do, and also refused 
to allow the sheriff to put a padlock on the door of the 
building, but said that he would himself act as keeper. 
The sheriff thereafter caused an appraisal and inventory 
of the goods to be made. At the time when the trans- 
action between the sheriff and North took place, the 
latter had and claimed a lien as warehouseman, and the 
right of possession by virtue of said lien of the 256 
cases of goods. The amount of said warehouseman's 
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lien was not at any time paid nor was the lien dis- 
charged prior to the appointment of the receivers. The 
sheriff testified that he agreed to pay North $700 before 
he moved the goods ; and again, that he agreed to pay 
the $700 that was due ; but on cross-examination he 
qualified this by saying that North told him that he 
had a lien on the goods ; but immediately afterwards 
he states that he told North he would pay the $700 
before he took the goods away, and that he said to him 
he would not take them away until he paid the $700. 
Again, he repeats that he would pay the claim before 
he would take away the goods. He said, '' I said I 
would pay all charges.** This was on the 21st. He 
says that he did not tell North on the 21st, which 
was the date of the first attachment, that he would 
not move the goods until his storage charges were 
paid, but that he would pay the charges ; but then 
immediately after he says that he said he would not 
take the goods away until he had paid. The ware- 
houseman's testimony is in substance as follows : That 
the sheriff said he would pay the lien before he took 
the goods away, that he knew he would have to pay, 
because he would have made him or any one else ; that 
he did not discharge the lien at that time, and did not 
agree to discharge it, and said nothing to the effect 
that he would give up the lien on the goods. " I knew 
if Sheriff Thayer sold those goods I wanted him to 
have knowledge of the fact that I had a claim that he 
must stand surety to me for, and if he said, 'I will pay 
that claim,' he could have taken the goods out. I 
would take his word for the payment of it.*' He states 
further that he knew his lien followed the goods, and 
that he still held the goods, subject to his lien for 
charges ; that he knew he did not have to give up the 
goods until they were paid for. And in answer to the 
direct question, **^ As a matter of fact, you still held 
your lien upon the goods ?** he said, '' It existed." 
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Another witness testified that the warehouseman told 
him that no one could get the goods until the charges 
were paid. The sole question on this appeal is, whether 
the evidence supports the conclusion reached by the 
referee, that the bank did not obtain a lien upon the 
goods at Cohoes prior to the receiver's appointment oa 
April 28. 

Heldy that a valid levy was not made and the appeU 
lant acquired no lien. As said in Robinson v. Columbia 
Spinning Co. (23 App. Div. 502): " The right to issue 
a warrant of attachment as a provisional remedy is one 
that depends upon the statute and has no existence out- 
side of the statutory provisions. The cases in which it 
can be granted, as well as the procedure necessary to- 
make it effective, are prescribed by the statute, which 
must be followed to make the remedy effective." See 
also, Penoyar v, Kelsey, 150 N, Y. 77 \ Hay den v. Na- 
tional Bank, 130 Id. 146. The cases cited are authority^ 
if any were needed, for the proposition that to support 
a claim of lien under an attachment, there must be clear 
proof of a compliance with the statute, and that the 
burden of presenting such proof is with the one assert^ 
ing the lien. Whether this burden of showing that a 
valid lien was acquired has been sustained by the bank 
depends upon whether the proof clearly supports the 
inference that, when the sheriff went to the warehouse^ 
he took the goods in question into his ''actual custody *' 
within the meaning of subdivision 2, section 649 of the 
Code. 

It is not disputed that the sheriff did not undertake 
to execute the process " by leaving a certified copy of 
the warrant and a notice showing the property attached,"" 
which is the manner in which, pursuant to the third 
subdivision of section 649, property incapable of manual 
delivery may be attached. For the purpose of estab- 
lishing the lien, therefore, it was necessary for the bank 
to show that the sheriff took this property into his ac* 
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tual possession or custody. Such actual possession or 
custody does not necessarily imply an actual touching 
or removal of the goods ; but it does imply such a course 
of action as in effect reduces them to the absolute con- 
trol of the person who claims to have taken such cus- 
tody. Whether the sheriff reduced the property to the 
dominion of the law by taking actual possession thereof, 
depends upon the inferences to be drawn from what 
occurred between the sheriff and the warehouseman 
when the former, on April 22, went to the warehouse 
at Cohoes where the goods were stored. 

The question, therefore, turns, not alone upon the 
intention of the sheriff and warehouseman, but upon 
whether, as matter of fact, it can be concluded that the 
warehouseman waived his lien and thereby placed the 
property in such a position that it could be actually pos- 
sessed by the sheriff. For we think it will be conceded, 
as matter of law, that, having a lien on the property, 
the warehouseman was entitled to possession, and, un- 
til either his lien was discharged or he waived it, such 
possession could not be wrested from him even by the 
sheriff. 

We think, therefore, that the evidence is insufficient 
to show that the warehouseman intended to or did, as a 
matter of fact, waive his lien. He kept insisting that 
before the goods should be taken away he was entitled 
to receive his pay, and that he intended to stand on his 
rights in that regard. He states that he would have 
been willing to accept the promise of the sheriff to pay ; 
but it does not appear that he ever received anj^ abso- 
lute or unconditional promise from the sheriff to pay, 
and it is conceded that, as a matter of fact, the sheriff 
never did pay up to the time of the appointment of the 
receivers. This falls far short of the clear proof re- 
quired that the sheriff took the goods into his actual 
custody within the meaning of section 649, subdivision 
a, of the Code. What is required by this section is 
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actual, not constructive, custody, and this necessarily 
involves such custody as will give complete and phy* 
sical control of the property. Such lien, therefore, 
never having been waived or discharged, the actual 
custody and possession remained in the warehouseman, 
and the failure of the bank to support by satisfactory 
evidence the contention that an actual waiver of such 
lien took place, we think, justified the conclusion 
reached by the referee in his report, and for that reason 
the order appealed from should be a£Brmed, with 
costs. 

Opinion by O'Brien, J. Van Brunt, P. J., Pat- 
TBRSON and McLaughlin, JJ., concurred ; Ingraham, 
J., dissented. 

Order affirmed, with costs. 

George Zabriskie, for the appellant. 

Charles E, Hughes^ for the receivers, respondents. 

Ward & Cameron, for the sheriff. 



Note on " Actual Custody " on Attachment or Exe- 
cution. 

I. Attachment. 

Statutes.] Section 649 of the Code of Civil Procedure 
provides that : '* A levy under a warrant of attachment 
must be made as follows : 

• * • 4t « • 

"2. Upon the personal property capable of manual 
delivery, including a bond, promissory note, or otherinstru- 
ment for the payment of money by taking the same into 
the sheriff's actual custody. He must thereupon, without 
delay, deliver to the person from whose possession the 
property is taken, if any, a copy of the warrant, and of the 
affidavits upon which it was granted. 

" 3. Upon other personal property, by leaving a certi- 
fied copy of the warrant, and a notice showing the property 
attached, with the person holding the same ; or, if it consists 
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of a demand, other than as specified in the last subdivision, 
with the person against whom it exists : or if it consists of 
a right or share in the stock of an association or corporation, 
or interest or profits thereon, with the president or other 
head of the association or corporation or the secretary, 
cashier, or managing agent thereof. 

" 4. Upon property discovered in any action brought as 
prescribed in subdivision 2 of section 659 of this act by 
entering in the proper clerk's office, the judgment rendered 
in said action, and thereafter levying on said property in 
the manner prescribed in subdivisions i, 2, and 3 of this 
section," 

Subdivision 3 of section 649 of the present Code is a 
re-enactment, with additions and changes in the wording 
of § 23c of the Code of Procedure, which provided : 

•* The execution of the attachment upon any such rights, 
(as provided in the preceding section) shares, or any debts 
or other property incapable of manual delivery to the sher- 
iff, shall be made by leaving a certified copy of the warrant 
of attachment," etc. 

Thus it would seem that the expression ** incapable of 
manual delivery " is left to be inferred in subd. $oi section 
649, by providing for a certain procedure where the prop- 
erty is ** capable of manual delivery," and another method 
in levying upon ** other personal property." 

" In general^ to constitute a sufficient attachment of per- 
sonal property the officer must take such custody of it upon 
a levy as will enable him to retain and assert his power 
over it, so that it cannot probably be withdrawn or taken 
by another without his knowing it." Hankinson v. Page, 
19 Abb. N, C, 274, 278 ; s. c, 12 Civ, Fro. R. 279. 

Instruments for the payment of money. \ The provision of 
section 649 that a levy under an attachment must be made 
upon a promissory note, etc., by taking it into the actual 
custody of the sheriff has merely changed the mode of 
making the levy and in no respect alters the inherent 
qualities of such instruments as choses in action. Where, 
therefore, the sheriff attempted to levy upon a promissory 
note and mortgage given to secure it, which were in the 
possession of an agent of the attachment debtor, who re- 
fused to give them up until an order was secured from the 
court directing him to deliver them to the sheriff, and in 
the meantime between the demand and the making of the 
order the debtor had transferred the note and mortgage, it 
was held that the sheriff had not made a valid levy, and 
could not attack the transfer as fraudulent, as the subject 
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of such transfer was merely a chose in action. Anthony 
V. Wood, 96 iV. y, 180 ; rev'g 29 Hunf 239. 

In Bills V. National Park Bank of N. Y. (89 //. V. 343) 
it is said : *' It has generally been understood to be the 
law in this State that a debt evidenced by a negotiable 
security, whether due or not, so long as it is in the hands 
of the attachment debtor, can be attached by serving the 
attachment upon the maker of the security.'" The doctrine 
of this case is materially limited in Anthony v. Wood (96 
JV. Y. 180), and it is there said that in the Bills case the 
effect of section 649 of the Code'of Civil Procedure was not 
considered by the court. 

In Van Hesse v, Mackaye (55 Hun^ 165), an attempt was 
made to levy on a debt owned by a foreign corporation, 
having an office here^ on its bonds, which were in the 
possession of the defendant, who resided out of the State. 
The court in holding that this could not be done, said, at 

1)age 368 : " The bonds, though evidences of corporate ob- 
igations, are themselves essentially personal property. 
They are such both at common law and by statute. Trover 
could be maintained for their conversion. They could be 
specifically replevined. They were accounted part of the 
movable estate of a deceased owner. Money could be 
borrowed and liens effected upon them. They passed from 
hand to hand upon purchase and sale, by mere delivery. 
The Code declares them to be * personal property capable 
of manual delivery,' and as such the subject of attachment, 
the sheriff being required to take them into his actual cus- 
tody. They can be attached in no other manner, being 
expressly excepted from the provision whereby other obli- 

fations, not similarly evidenced, may be attached, namely, 
y leaving a certified copy of the warrant and an appropri- 
ate notice with the person against whom such demand 
exists." 

Where a depositary of bonds and other securities re- 
fuses to deliver them to the sheriff but exposes them to 
the view of the officer who thereupon makes a levy upon 
them and then delivers them to the depositary as the cus- 
todian of the officer, a valid levy is effected. Coffin v. 
Northwestern Construction Co., 19 Abb. N. C. 383 ; s. c, 13 
Civ, Fro. R. 9. 

A valid levy is not made upon a check by the officer 
directing the defendant who has possession thereof to keep 
it for him. Casper v. Wallace, 50 Super. Ct. 147 ; s. c, 5 
Cw. Fro. F.f 361. 

There is a dictum in Hankinson v. Page (19 Abb. N. C, 
•74 ; s. c, 12 Civ. Fro. R. 279), to the effect that where a 
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loss has occurred tinder an insurance policy that it then 
becomes an instrument for the payment of money and a 
levy under an attachment must be made by taking the 
policy into the actual custody of the sheriflE ; but the court 
really decided in that case that a levy upon a certificate 
issued by a mutual benefit association could be made with- 
out taking it into the officer's possession. 

In Trepagnier & Bros. v. Rose (18 App, Div. 393 ; s. c, 
14 N. Y. Ann. Cas. 300), the court refused to follow this 
dictum and held that a policy upon which there had been a 
loss was not an instrument for the payment of money. In 
Kratzenstein v, Lehman (19 App. Div, 228 ; s. c, 4 N. Y. 
Ann, Cas, 335), Hankinson v. Page is distinguished. The 
Kratzenstein case involved the sufficiency of a levy on an 
unmatured policy of life insurance which had a present 
surrender value and the court remarked that while Hank- 
inson V, Page might have been well decided upon the facts, 
there appearing it was not. an authority for holding that 
the sheriff must take an unmatured life policy into his ac- 
tual custody. 

Pledged goods or securities.^ In Clarke v. Goodrich (41 
J^, Y. 210), it is said at page 214 : "I agree also with the 
Superior Court in holding that the expression * property 
incapable of manual delivery to the sheriff/ is applicable 
to property not only which, in its nature, is thus incapable 
of manual delivery, but also to that which has become so 
from its peculiar position, as where it is under pledge or 
consignment, with advances made upon the property." 

In that case the property levied upon consisted of secu- 
rities held by a bank as collateral security to a loan and it 
was held that the levy had not been made effectually be- 
cause the notice to the bank did not describe the property 
with sufficient definiteness. 

And the same principle was applied in the case in the 
text, ante^ page 112. 

In Colberg v. Emerson (23 Civ. Pro. P. 337), the ques- 
tion of what was a sufficient levy under an attachment on 
property held by the United States Government for unpaid 
duty was raised on a motion to tax the sheriffs fees, after 
the attachment had been discharged by giving a bond. 
The attachment was there made by serving a certified 
copy of the warrant with a notice, on the officials havmg 
the custody of the property, which consisted of 229 jack- 
asses. The court held the levy to be good although no 
actual custody was taken by the sheriff and said that prop- 
erty owned by the attachment debtor and held by a third 
person by virtue of a lien thereon, came within the pur- 
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view of that part of § 649, which provides for the mode of 
attaching *' other personal property/' not capable of man- 
ual delivery. 

Personal property in the possession of a bailee having a 
lien thereon cannot be taken from his possession on attach- 
ment against the bailor. Truslow v, Putnam, 4 Abb, CL 
App. Dec, 425. 

In a note to this case it is said : *' This decision as Xx> 
the right of the bailee, though conflicting with Stief z/. 
Hart (i N, K.I20), and Bakenwell v, Ellsworth (6 Hill, 484)^ 
is supported by general principles, and may be regarded 
as settling the question. The^very essence of a lien is the 
right to hold possession adversely to the general owner of 
the thing, and the right of an execution creditor is no- 
greater than that of his debtor. This doctrine, too, har- 
monizes with the doctrines applied in cases of chattel mort- 
gages. The rule applicable in respect to the interest of 
copartners, is now settled to the contrary in this State. 
Smith V, Orser (42 N. F. 432, affirming 43 Barb. 187), but it 
depends on different principles. A partner has no right to 
retain possession adversely to his copartner, as a lienor has» 
hence he cannot resist the authority of the law to take pos- 
session for the purpose of selling the copartner's inter- 
est." 

In United States v. GraflE (4 Hun, 634 ; fully reported 
67 Barb, 304), in an action to recover for duties on im- 
ported goods an order was sustained requiring a safe de- 
posit company to open the defendant's box so that the 
sheriff could take actual custody of such tangible personal 
property as might be found there, and the court remarked 
that in such a case no valid levy could be made other- 
wise. Citing Haggerty v, Wilbur, 16 Johns. 287 ; Gall v, 
Hinton, 8 Abb. Fr, 120; Smith t/. Orser, 42 -A^. Y. 132, 
The court remarks on the right to open the box, at 
page 310 : " Neither the safe nor the tin box constituted 
any portion of the defendant's dwelling, and they were not 
within the protection which the law affords to that against 
an officer acting under civil process. They were simply 
places of deposit and safe keeping for the defendant's 
property, which the sheriff may enter to make the seizure 
required by law, in the execution of the process in his 
hands." 

In Clarke v. Good ridge (41 N. Y. 210), the principle is 
apparently recognized that a levy under an attachment 
npon the debtor's equity in pledged securities may be 
made without taking the securities into the sheriff's pos- 
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session, but the levy was held insufficient in that case be- 
cause the notice served was defective. 

A levy may be made upon personal property consisting^ 
of promissory notes and other similar securities, negotiable 
in their nature, and which are held under pledge for the 
security of a debt by serving a certificate copy of the at- 
tachment and notice on the pledgee. Warner v. Fourth 
Nat Bank of N. Y., 115 N. Y. 251 ; rev'g 44 Hun, 374; s. 
C, 12 Civ. Pro. J?. 186. 

Property already in custody of officer. "] Where a warrant 
of attachment is placed in the hands of a sheriff who has 
funds of the attachment debtor collected on an execution 
the sheriff has notice of the attachment^ and service of 
notice is unnecessary if not impossible. Wehle v. Connor^ 
69 N, Y. 546. 

See, also, First Nat. Bank of Chicago v. Reinitz, 4 Supp^ 
801 ; s. c, 24 St. P. 740. 

Property in hands of receiver.] When levy will be al- 
lowed under an attachment upon property in the hands of 
a receiver, see Webster v. Lawrence, 47 Hun, 565 ; Wal- 
lace V. Wallace, 21 App.Div. 542. 

Money.] There can be no levy upon money under an 
attachment until the officer executing the warrant takes 
the money into his custody. McAllister v. Bailey, 14 Civ, 
Pro. R. 401 ; s. c, i Supp. 12. In this case an assignee of 
the property of the attachment debtor had sold the same 
and had the proceeds in his possession. In reply to a 
demand from the sheriff he exhibited the money to the 
officer, but forbade him to take it. The sheriff took it 
nevertheless and he was held liable for conversion. 
The court suggest that if the payment had been voluntary 
the action could not have been maintained. 

The proceeds of an auction sale of the debtor's prop- 
perty which are still in the hands of the auctioneer are not 
subject to attachment although the auctioneer has counted 
out the money and set it apart (N. Y. Com. PI.). Meagher 
V, Campbell, 12 Misc. 426 ; s. c, 67 St. R. 588 ; 33 Supp^ 
700 ; aff'g II Misc. 114. 

The proceeds of the sales of the debtor's property in 
the hands of his agent is property incapable of manual de- 
livery which may be attached by serving a notice with a 
copy of the warrant on the agent. Greentree v, Rosen- 
stock, 61 A^. K. 583, 

Growing crcps.] In Hassfeldt v. Dill (26 Add. Z. /. 315),. 
the Minnesota Supreme Court held that a levy on a crop 
of standing wheat by claiming the same and selling it as it 
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stood was sufficient to hold the sheriff liable for conversioii 
where it appeared that title thereto was not in the attach- 
ment debtor. 

Priority ; dormant execution.'] A levy under an attach- 
ment by taking the property into the actual custody of the 
sheriff gives a lien to the attaching creditor which is prior 
to that of a judgment creditor whose execution was placed 
in the hands of the sheriff prior to the attachment, but 
which has been allowed to become dormant Robertson v. 
Lawton, 91 Hun^^i. 

Practiced A levy by taking property into the actual 
custody of the sheriff is not invahdated by a failure by the 
sheriff to deliver to the person from whose custody the 
property is taken copies of the affidavit and the warrant as 
provided in Code Civ. Pro., § 649, subd. 2, as that provision 
is merely directory. Adams v, opeelman, 39 Hun^ 35. 

In Pach r. Gilbert (7 Supp, 2^7^^)^ an attachment had 
been issued upon which the sheriff immediately made a 
lev3^ Afterwards and on the same day upon a claim set up 
by the attachment debtor that the warrant was irregularly 
issued, the judge, who granted the attachment, made an 
order vacating it and thereupon the sheriff gave up the 
attached property to the owner. Subsequently upon ap- 
plication of the attaching creditor and after hearing the 
parties the judge made a second order setting aside the 
former order vacating the attachment and further direct- 
ing that ** the lien of the attachment is restored." 

The attaching creditor appealed to the general term 
from the last order where it was affirmed and then to the 
Court of Appeals where it was also affirmed but the clause 
" the lien of the attachment is restored " was stricken out 
by the Court of Appeals. The sheriff had in the meantime 
taken the property upon another 'process, which he claimed 
had a prior lien to that of the plaintiff under his attach- 
ment and this action was brought, by the attaching credi- 
tor against the sheriff, for the amount of the attachment, 
upon the claim that the lien had been restored so as to re- 
late back to the first levy under the attachment. The court 
held that the plaintiff's position was correct and said : 

'* It may be conceded that no lien by virtue of an attach- 
ment can be secured unless there be a manual seizure. In 
the present case there was such seizure, and the lien of the 
attachment in the first instance was perfect. If lost at all, 
it was lost by an erroneous order of the court in vacating 
it. If, then, the contention of counsel for defendant be 
correct, an error of the court results in defeating a vigilant 
creditor of his rights^ even though he succeeds in estab- 
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lishing such error, and is left, through no fault of his own, 
to see the property upon which he once had a legal lien 
appropriated by a more dilatory creditor of no higher 
standing. While it is true, as claimed, that there is a dis- 
tinction between executions and attachments, the former 
becoming a lien upon delivery to the sheriff, and the latter 
only by an actual seizure of the property, yet I see no rea- 
son, and find no law, for continuing such distinction after 
there has once been a valid seizure. Then each is equally 
a lien ; and if the law, as has been held in the case here- 
after cited, will restore the lien of a judgment and execu- 
tion erroneously vacated by an order of a court, when such 
order is itself reversed, I see no reason why it will not re- 
store in like manner the lien of an attachment erroneously 
vacated. I, therefore, think that the reasoning and prin- 
ciple decided in King v, Harris (30 Bard. 477 ; aff'd 34 
^. Y. 330), apply to this case ana are conclusive of it." 
This case was affirmed, 9 Supp, 548. 

11. Execution. 

Statute^ Section 1405 of the Code of Civil Procedure, 
which is a practical re-enactment of 2 R. S. 365, § 13, pro- 
vides : 

" The goods and chattels of a judgment debtor, not ex- 
empt, by express provision of law, from levy and. sale by 
virtue of an execution, and his other personal property, 
which is expressly declared by law, to be subject to levy 
by virtue of an execution, are, when situated within the 
jurisdiction of the officer, to whom an execution against 
property is delivered, bound by the execution, from the 
time of delivery thereof to the proper officer, to be ex- 
ecuted ; but not before." 

How levy made.] ** An actual taking of possession does 
not necessarily imply an actual touching of the goods ; but 
merely such a course of action as, in effect, is calculated to 
reduce them to the dominion of the law. They are then 
considered as in the custody of the law ; and a degree of 
constructive force is imputed which at once entitles the 
parties whose goods are so seized to an action of trespass, 
if the officer be destitute of authority." Green v. Burke, 
23 Wend, 490, 494. 

In order to constitute a valid levy, under an execution, 
it is not necessary that the sheriff should take actual pos- 
session of the property levied upon (Crocker on Sheriffs^ 
g 436). And, hence, a course of procedure which may cre- 
ate a valid lien, by levy, under an execution, is of no effect 
when an attachment is the process under which the pro- 
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cedure is taken. Warner v. Fourth Nat. Bank of N. Y. 44 
Ifun, 374, 376 ; s. c, 12 Civ. Pro. R. 186 ; rev'd 115 N. Y. 
351, on another point. 

A manual interference with chattels is not requisite to 
constitute a valid levy thereon. It is sufficient that the 
property is present and subject to the control of the officer 
having the execution, and that he then openly states that 
he levies upon and asserts authority over it by virtue 
thereof. Barker t^. Binninger, 14 N* V, 270 ; Roth v. Wells, 
29 AT y. 471. 

In order to constitute a valid levy on goods under an 
execution, they must be within view of the officer at the 
time and subject to his immediate disposition and control, 
especially as against one who subsequently purchases them 
from the debtor without notice of the levy. Van Wyck v. 
Pine, 2 Ifil/, 666. 

The legal test of a valid levy is whether anything has 
been done which will subject the officer to an action of 
trespass if the execution does not afford him protection. 
Caruana v. Cohn, 5 IV. Dig. 78. 

Where the sheriff went to the office of the execution 
debtor, who was a lawyer, and not finding him present, 
looked over his library, opened the cases, handled the 
books and made a memorandum, and on the next day saw 
the defendant, showed him the execution and told him 
that he had levied on the books, — Held^ that this was a suf- 
ficient levy as against a subsequent purchaser from the de- 
fendant. Dean v. Campbell, 19 Hun^ 534. 

Where the sheriff called upon the execution debtor at 
his place of business and at his house, and informed him 
that he made a levy upon the personal property then vis- 
ible, but the sheriff made no inventory or other levy and 
the defendant requested him not to remove any property 
or disturb his family by any further levy and promising 
that the judgment should be settled, it was held that this 
was a sufficient levy to create a lien in favor of the judg- 
ment creditor. Mills v. Thursby, 11 How, Pr. 121. 

The sheriff, with an execution in his hands, went to the 
person having charge of the property, or who with others 
was in apparent possession thereof, and in view and control 
of the goods informed him that he levied thereon and en- 
dorsed a memorandum of the levy upon the execution and 
it was held that this was a sufficient levy although the per- 
son in charge was the assignor of the debtor and disclaimed 
any interest in the goods and no notice was given by the 
sheriff to the assignee. Elias v. Farley, 5 Abb. Pr. (N. S.) 

39- 
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Viewing the property by the oflScer, and mentally in- 
tending to levy, and afterwards making a memorandum to 
that effect which is not communicated to any one, will not 
amount to a levy. Camp v. Chamberlain, 5 Denio^ 198. 

The omission of the officer at the time of the levy to 
make a public avowal of his doings, will not per se affect 
the validity of the levy, where the fact of the actual levy 
be incontrovertibly established, although such omission be 
at the request of the plaintiff in the execution. Butler z/. 
l^Iaynard, 1 1 Wend. 548. 

To constitute a levy, the sheriff must not only have 
a view of the goods, but must assert his title to them by 
virtue of the execution ; he must do enough to render him- 
self chargeable as a trespasser but for the protection of the 
process in his hands. Westervelt v. Pinckney, 14 Wend. 
123. 

Making an actual levy upon part of the property of the 
defendant, and including in the inventory other property, 
not in the view of the officer, is not such a levy upon such 
other property as will secure a priority in conflict with 
other executions, although the property be designated by 
the defendant, and entered with his assent upon the inven- 
tory. Ray V. Harcourt, 19 Wend. 495. 

To constitute a valid levy upon personal chattels, it is 
not necessary that the officer take manual possession 
thereof. It is sufficient that the goods are in his view and 
under his control and that he declares he levies thereon by 
virtue of his writ and makes a memorandum thereof, 
teond V. Willett, 31 N. Y. 102. 

To constitute a valid levy, property must be both in 
the view of the officer and under his control and he must 
take possession either by removing it or by an oral declar- 
ation that a levy is intended and that he claims to hold the 
property tinder it. Bardon v. Millins, 16 W. Dig. 58. 

Lien of execution^ Executions issued on judgments re- 
covered against a fraudulent mortgagor of goods, and 
placed in the hands of the sheriff, create liens on such 
goods which cannot be divested by a subsequent sale under 
the mortgage or general assignment for the benefit of 
creditors. Guildford v. Mills, 18 Supp. 275. 

The lien of an execution on the personal property of 
the debtor is prior to that acquired by a receiver who was 
appointed after the execution was placed in the hands of 
the sheriff but before an actual levy was made. Matter of 
'Gies Lithographic Co., 7 App. Div. 550. 

Leaving goods in possession of debtor /\ If, after a levy, the 
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goods be left in the possession of the defendant, and he 
sell part of them and substttnte others of the same charac- 
ter in their place, the sherifiE is justified in selling such sub- 
stituted goods, the debtor having failed on request to desig- 
nate the particular goods on which the original levy was 
made and no inventory having been taken. Roth v. Wells, 
29 N, Y, 471. 

Where the property upon which the levy was made 
consisted of oats in a barn, unthreshed, and beans, some in 
a mow in the barn and some in the fields ungathered, the 
presumption of fraud is not raised as to other creditors, by 
leaving them temporarily in the possession of the debtor, 
after a sale under an execution. Woodworth v. Wood- 
worth, 21 Barb, 343. 

Merely leaving articles of large bulk, such as fire-wood^ 
in the possession of the debtor after the levy, does not de- 
feat the lien, but permission to use the wood may be shown 
by subsequent judgment creditors to show that the first ex- 
ecution was issued to cover up a fraudulent transaction. 
Farrington v. Sinclair, 15 Johns, 428. 

The lien of an execution is not lost as against a corpor- 
ation debtor, merely by the sheri£E's allowing an ofiBicer of 
the corporation to have possession of the property as cus- 
todian for the sheriff. Feople v. National Mutual Ins. Co.» 
19 App. Div, 247. 

Where the sheriff leaves the goods in the possession of 
the debtor while proceedings are stayed bv order of the 
court, the levy is not considered abandonea if the sheriff 
resumes control of the property as soon as the stay is vaca- 
ted. Bond V. Willett, i\ N. Y. 102. 

What property takin into poss€Ssion,'\ Bank bills may be 
taken in execution by taking actual possession thereof. 
Handy v. Dobbin, 12 Johns, 220. 

Growing trees, fnut, and grass, until severed from the 
land, either actually or in contemplation of law, cannot be 
taken in execution as chattels. Bank of Lansingburgh v. 
Crary, i Barb. 542. 

A liquor tax certificate or a receipt given upon sur- 
render thereof is not liable to seizure under execution. 
McNeeley v, Welz, 20 App, Div, 566, 

Where the right and interest of a pledgor is levied on, 
the sheriff may take actual possession of the goods and 
hold them until he sells. After the sale, however, the 
pledgee is entitled to the possession of the goods until the 
purchaser redeems them and the right and interest of the 
pledgor cannot be sold on an execution unless the goods 
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be present and in view of those attending the sale. Bake- 
well V. Ellsworth, 6 Bill, 484. 

A levy on all the right, title and interest of a judgment 
debtor in personal property under an execution is sufficient 
to allow the real owner to maintain replevin where such 
debtor has no right, title or interest. Waid v, Gaylor, i 
Hun, 607. 

Dormant executions,'] An execution is considered dor- 
mant, where, by direction of the creditor or his attorney, 
the sheriff allows the property to remain in the possession 
of the execution debtor and allows him to dispose thereof 
in the regular course of business, as to bona fide purchasers 
for value. Sage v, Woodin, 66 N. K. 578. 

An execution does not become dormant merely by a 
remark of the creditor's attorney to the sheriff after a levy 
has been made, that he thought that the debtor would fix 
it all right and that he did not want the matter pressed too 
hard, if the levy was secure. Matter of Pond, 21 Misc. 
114. 

The delivery of an execution to the sheriff with direc- 
tions to do nothing, but to hold it for further orders, makes 
such execution dormant, and no lien upon the property of 
the debtor is acquired thereby. Smith v, Erwin, 77 iV; Y. 
466. 

The levy must be made during the life of the execu- 
tion. Walker v. Henry, 85 N. Y. 130. 

Unless a levy is made during the life of the execution, 
BO lien is acquired on the debtor's property merely by the 
delivery of an execution to the sheriff. Hathaway v. 
Howell, 54 N. Y, 97, 
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Parties; joinder: defendants; voluntary association and numbers 
therebf ; tort action,] In an action for a tort the members of a 
voluntary association composed of more than seven persons, 
may be joined as parties defendant with the president thereof, 
where the complaint does not show that they are sued as 

Vol. VI.. 
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members of such association but states a cause of action against 
them individually.* 
2. Pleading ; demurrer ; statute of limHations.'] The objection 
that the statute of limitations has run against the plaintiffs 
claim may only be taken advantage of by answer. 

Appeal by the defendants, Andrew D. Baird, indi- 
vidually and as president of the Free Stone Dealers' 
Association of the city of Brooklyn, and others, from an 
interlocutory judgment of the Supreme Court in favor 
of the plaintiffs, entered upon the decision of the court, 
rendered after a trial at the Kings County Special 
Term, overruling the defendants' demurrer to the 
plaintiffs' complaint. 

This action is brought by John April and another 
against the defendants individually and also against the 
defendant Andrew D. Baird, as president of an unin- 
corporated association of more than seven members, to 
recover damages for a conspiracy and combination to 
prevent the plaintiffs from carrying on their trade of 
buying, cutting and selling free stone in the city of 
Brooklyn. The individual defendants deipur on the 

* The rule seems to be settled that a principal and an agent or 
a master and his servant may be held jointly or severally liable for 
a tort committed by the agent or servant while acting within the 
scope of his authority or employment. Phelps v. Wait, 30 A^. K 
78 ; Suydam v, Moore, 8 Barb. 358 ; Man t fort v. Hughes, 3 E, D, 
Smith, 591 ; Lawlor v, French, 14 Afzsc, 497. The case in the text 
in applying this doctrine holds that a voluntary association is a per- 
son or body distinct from the members thereof. The Code of Civil 
Procedure (§§ 191 9- 1924) seems to so consider them, for many pur- 
poses. These sections provide for actions by and against these as- 
sociations in the name of the president or treasurer, and that judg- 
ments therein cannot be enforced against the property of the indi'- 
vidual members. They are liable as partners, however, because if 
the execution against the association is returned partly or wholly 
unsatisfied, a new action can be brought against the individual 
members. $ 1922. 
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ground that the complaint does not state facts suffi- 
cient to constitute a cause of action against them, and 
that several causes of action are improperly united. 

The principal objection urged to the maintenance of 
this action against the individual defendants is» that 
under Code Civ. Pro. §§ 1919-1924, where an action has 
been brought against the president or treasurer of an 
unincorporated association, another action against the 
members of the association cannot be instituted until 
after final judgment in the action against the president 
or treasurer of the association, and the return of an 
execution thereon unsatisfied in whole or part. 

Held, untenable. The intent and purpose of these 
sections of the Code is plain. It is to relieve such an 
association or persons having claims against it from the 
necessity of making all members of the association 
parties to any action that may be brought by or against 
it. But equally plainly this only applies to the liability 
of members of the association as such. Certainly it 
was not intended to give a member of such an associa- 
tion any greater immunity from suit on his obligations 
than he would have were the associations a corpora- 
tion and he a stockholder thereof. The same principle 
is applicable to the torts of the association. If a person 
were negligently injured by the driver of an express 
wagon, in the discharge of his duty, the driver and the 
joint stock company could be sued in the same action 
as joint tort feasors (Phelps v. Wait, 30 N. Y. 78); and 
the fact that the driver was a member of the express 
company would not change the rule. In the complaint 
before us the individual defendants are charged with 
personal wrongdoing. If on the trial this is established, 
then the judgment will go against them as well as against 
the association. If it is not established, then the com- 
plaint should be dismissed as to them, even though the 
association be held, and the individual defendants as 
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members of that association thereafter become liable 
for the obligation of the association. 

The objection that the Statute of Limitations has 
run against the plaintiffs' claim can be taken advantage 
of only by answer. Code Civ. Pro. § 413. 

Opinion by Cullen, J. All concurred. 

Interlocutory judgment affirmed, with costs, with 
leave to the defendants to withdraw demurrer and 
serve answer within twenty days on payment of costs of 
demurrer and of this appeal. 

Albert G. McDonald^ for the defendants, appellants. 

Paul Eugene Janes and Paul E. DeFere^ for the plaint* 
iffSy respondents. 
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I. Party wall; right to maintain windows therein,'] Upon convey- 
ance by a common owner to separate grantees of adjoining: 
pieces of real estate the buildings upon which are separated by a 
party wall, the grantee of one piece acquires no absolute right 
to maintain windows in that section of the party wall which is 
not used by the other grantee at the time of the conveyance, 
and such windows may be closed by either grantee in his part 
of the wall.* 



* See report of a former decision on submission by the same 
parties of another question concerning the same controversy •. 
De Baun v. Moore, 5 N, K. Ann, Cas, 14 ; s. c, 22 App, Div, 545^ 
It was there held that one party could not maintain an action to 
compel the other to close the windows, and it was suggested that 
he could do it himself in his part of the wall without the intervene 
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S. The same; JluesJ] The grantee of real estate containing a party 
wall in which there are flues has an absolute right to have such 
flues kept open for his use. 

Submission of a controversy upon an agreed state- 
ment of facts pursuant to section 1279 of the Code of 
Civil Procedure. 

Frances L, Johnson, in 1894, was the owner of a plot 
of land in the city of Brooklyn, on the northwest corner 
of Hasley street and Nostrand avenue, the plot being 
forty-eight feet six inches front on Halsey street and 
one hundred feet in depth on Nostrand avenue. On 
this plot were two structures. The corner building 
was a flat or tenement house, having a frontage of 
twenty-nine feet on Halsey street, and extending the 
depth of the lot on Nostrand avenue. On the westerly 
part of the plot was erected a dwelling house forty- 
eight feet in depth. The buildings were supported by 
a common or party wall. In that part of the wall 
extending to the rear or the north of the limits of the 
dwelling house were a number of windows through 
which light and air came from the vacant yard of the 
dwelling house into the flat house. Being the owner 
of both pieces of property, Mrs. Johnson first sold the 
dwelling house and the lot on which the same stood, 
describing its easterly line as running through the 
center of a party wall. Subsequently she sold the flat 
house on the corner. The plaintiff owns the dwelling 
house, the defendant the flat house. The plaintiff claims 
the right to close up the windows in so much of the 
party wall as stands on his land. The defendant asserts 
his right to have the windows remain in the wall in the 
same manner as they were originally placed ; but if the 
plaintiff is held entitled to close the windows, the 

tion of the court. This case decides that question absolutely in 
the affirmative. See the notes to the former case as reported in 
these reports. 
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defendant claims the right to fill up the flues in the 
wall. 

Heldy that " if one grants a house having windows 
looking out over vacant land, whether his own or 
otherwise, he does not grant therewith any easement of 
light and air, unless it be by express terms ; it never 
passes by implication.'' Shipman v. Beers, 2 Abb, N, 
C. 435 ; Doyle v. Lord, 64 A^. K432 ; Myers v. Gemmel, 
10 Barb. 537 ; Palmer v. Wetmore, 2 Sandf. 316; Keats 
t'. Hugo, 115 Mass. 204. Nor does the fact that the 
windows are in a party wall take this case without 
the rule. The paramount object for which a party wall 
is constructed is the maintenance and support of the 
adjacent buildings. In this city it is also the custom in 
constructing such walls between dwelling houses to place 
therein flues for use in the adjoining buildings. But 
these are the only purposes, so far as our kn )wledge 
extends, to which such walls are devoted. The ease- 
ment of the owner of either building extends only over 
so much of his neighbor's land as the party wall stands 
upon, and such easement consists merely in the right 
to the support of the wall and the presence of the flues 
which may be in it. It has been held that either of the 
owners may increase the height of the party wall, pro- 
vided such increase can be made without detriment to 
the strength of the wall. Brooks v. Curtis, 50 N. K 
639. A fortiori \i^%?iVi owner the right to make any 
use of that part of the wall standing on his own land 
which does not injure the wall or interfere with the 
purposes for which it was erected. The filling up of 
those parts of the openings for the windows that are on 
the plaintiff's land can have no such effect, and, there- 
fore, is within the plaintiff's rights. 

It is contended for the defendant that by the con- 
veyance to the plaintiff's predecessor in title of half the 
party wall, it was intended to reserve to the grantor in 
that conveyance a right to the wall in the precise con. 
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dition which then existed. We think there is no such 
presumption. An easement in favor of a grantor is not 
so readily implied as one in favor of a grantee, and even 
in favor of a grantee it would be implied only where it 
is strictly necessary for the enjoyment of the grant. 
Wells V. Garbutt, 132 N. Y. 430. While the easement 
of light and air from the vacant yard of the adjoining 
premises is advantageous to the enjoyment of the flat 
house, it is not strictly necessary to its use, for on two 
sides the house fronts on open streets. But apart from 
this consideration, unless the defendant is entitled to 
have the rear portion of the plaintiff's premises open 
and unimproved, the right to maintain the window 
opening^ through the whole width of the party wall 
would be of no practical benefit, for the plaintiff might 
obstruct such openings by building or placing screens 
upon his own land beyond the limits of the party wall. 
There can be no reason for presuming the reservation 
of an easement which is wholly without value. 

As already stated, we are of opinion that under the 
custom prevalent in this community the easement of a 
party wall extends to the maintenance of chimney flues 
therein. Even apart from custom, plaintiff's dwelling- 
house having been constructed with its flues in the 
party wall, the right to maintain the flues would pass 
to him by implication. Rogers v. Sinsheimer, 50 N. V. 
646. 

There should be judgment for the plaintiff on the 
agreed statement of the facts, that he can close up the 
windows in defendant's house, and that he is entitled 
to the maintenance of the flues in the party wall, with 
costs. 

Opinion by Cullen, J. All concurred, except 



Woodward, J., absent 
Judgment accordingly. 
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REILLY V. LEE. 



Supreme Courts First Department^ Appellate Division/ 

August, 1898. 

Costs : recovery by defendant on one of several causes of action.'] To 
entitle a defendant to costs under Code Civ. Pro. S3334f provid- 
ing that where two or more causes of action are joined in the 
same complaint and the defendant ** recovers "on one or more 
of them and the plaintiff on the others, each is entitled to costs, 
there must be an affirmative finding in favor of the defendant 
which would be a bar to a subsequent action for the same 

caused 

^ — ' 

* Section 3234 of the present Code is practically a re-enactment 
of 2 R. S. 616, and the decisions under that statute are applicable 
to cases arising under the Code. 

In an action for libel where the complaint contained two causes 
of action, as to one of which the complaint was dismissed, and the 
plaintiff recovering on the other, it was held that the defendant 
was not entitled to costs. McCarthy v» Innis, 61 Hun, 354. 

Where the complaint contained two causes of action for the 
killing of different cattle, and the plaintiff recovered as to one by 
direction of the court, and the jury found for the defendant as to 
the other, it was held that the defendant was entitled to costs. 
Browning v. N. Y. Lake Erie & W. R. R. Co., 64 Hun^ 513. 

Where a referee directed judgment as to one cause of action 
upon the ground that " the contract or contracts with the defend- 
ant upon which the said cause of action is based were invsilid" — 
Held, that the defendant was entitled to costs. Welling v, Ivoroyd 
MTg Co. 15 A pp. Div. 1 16. 

In an action against a stockholder of a corporation to enforce 
his personal liability the complaint contained nine causes of action, 
evidence as to only three of which was given at the trial. The 
referee found in favor of the plaintiff on two of these causes but 
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Appeal by the plaintiffs from an order of the 
Supreme Court, made at the New York Special Term, 
granting the motion of the defendant to modify, and 
amend the judgment in the action by allowing the 
defendant his costs as taxed by the clerk and deduct* 

clismissed the third, on the gronnd that the person who had as- 
signed this cause of action to the plaintiff was himself a stockholder 
of the corporation at the time and it was held that there had been 
no such recovery by the defendant as entitled him to recover costs. 
Moosbrugger v, Kaufman, 7 App, Div, 380. 

In Cooper «/. JoUey (30 Hun, 225 ; aff'd without opinion, 96 N, Y, 
•607), the complaint set forth separately twenty-three causes of ac- 
tion for the adulteration and dilution of milk. Upon the trial the 
plaintiff gave evidence tending to establish thirteen of the causes of 
action and recovered on two of them only. It was held that the 
defendant had not " recovered " on any of the causes of action so as 
to entitle him to costs. 

In Dougherty v. Metropolitan Life Ins. Co. (3 App, Dtv. 313), 
the action was brought on two life insurance policies. The plain- 
tiff recovered on one policy and as to the other it was held that no 
contract had been entered into and the plaintiff was entitled to re- 
cover the premiums paid. The defendant's motion for costs was 
held to have been properly denied. 

Where the substantial cause of action is the same in each of sev- 
eral issues and the plaintiff recovers generally the defendant is not 
^entitled to costs. People v, Feeter, 12 Wend, 481. 

In Crittenden v, Crittenden (i Hill, 359), which was an action of 
ejectment the plaintiff recovered on only one of several counts in 
the declaration and the defendant on the other, and the defendant 
was held to be entitled to costs. 

In an action for libel there were five counts in the declaration 
and the plaintiff recovered generally, there being no separate ver- 
dict in favor of the defendant as to any particular count and it was 
held that the defendant was not entitled to costs. Briggs v, Allen, 
4 Hill, 538. 

In Johnson v. Fellows (6 Hill, 353), which was an action in re- 
plevin, the declaration contained only one count, but the jury 
-found in favor of the plaintiff as to part of the property and for the 
-defendant as to the remainder, and assessed the value of th^ prop- 
erty to which the defendant was entitled. It was held that the de- 
fendant was entitled to costs. See to same effect, Seymour i/. Bill- 
ings, 12 Wend, 285. 
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ing the costs, as taxed, from the amouot of the plaint* 
iffs* recovery. 

This action was brought by Thomas W. Reilly and 
another against John R. Lee, upon two causes of action ;. 
the first, to recover a balance due under a contract for 
masonry work in building a bridge across the Lehigh 
river ; the second, to recover a balance for masonry 
work in building a bridge across the Susquehanna 
river. The action was referred to a referee, who filed 
his report, which held that the plaintiffs, not having 
obtained from the engineer in charge of the work the 
certificate referred to in the contract, were not entitled 
to recover any sum whatever upon the first cause of 
action alleged in the complaint ; that the plaintiffs were 
entitled to recover upon the second cause of action 
alleged in the complaint the sum of $995.28 ; that the 
counterclaim set forth in the defendant's answer should 
be dismissed, and that the plaintiffs were entitled to- 
judgment against the defendant dismissing the counter- 
claims, but not upon the merits, and for the said sum 
of $995.28, and directed judgment accordingly. It 
would seem that a judgment was thereupon entered in 
accordance with this report of the referee in favor of 
the plaintiffs and against the defendant for the amount 
directed by the referee, with costs, in all amounting to 
$2,378.27. From this judgment an appeal was taken to 
the General Term of the Supreme Court, and from 
thence to the Court of Appeals where the judgment 
was finally affirmed. After the affirmance by the Court 
of Appeals the defendant made a motion that the judg- 
ment be amended by allowing to the defendant a bill of 
costs to be taxed by the clerk for defeating the plaint- 
iffs' recovery on the first cause of action alleged in the 
complaint. That motion was granted, the judgment 
was amended accordingly, and the plaintiffs appeal 
from the order granting the motion. 
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Held, error. The motion was based upon section 3234 
of the Code, in which it is provided that where the 
complaint sets forth separately two or more causes of 
action, upon which issue of fact are joined, if the plaint- 
iff recovers upon one or more of the issues, and the 
defendant upon the other or others, each party is 
entitled to costs against the adverse party, unless it is 
certified that the substantial cause of action was the 
same upon each issue. The question as to the right of 
the defendant to costs depends upon whether he re- 
covered upon one or more of the causes of action upon 
which issues of facts were joined. We think that there 
was no such recovery. Burns v, Delaware L. & W. R. 
R. Co. 135 N. Y. 268. We do not think that the 
defendant " recovered " upon the first cause of action 
within the meaning of this section of the Code. The 
action was tried before a referee, and in his report he,, 
in substance, directs a nonsuit as to the first cause of 
action upon the ground that the plaintiffs had not 
obtained from the engineer in charge of the work the 
certificate which the contract made a condition preced- 
ent to their right to recover. In other words, that the 
proof failed to establish the fact necessary to entitle 
the plaintiffs to a recovery. There is no direction of a 
judgment in favor of the defendant upon this first cause 
of action, nor was such a judgment entered. The 
plaintiffs sued to recover a sum of money. The referee 
awarded the plaintiffs a judgment for a less sum than 
that claimed by the plaintiffs, stating in his report the 
reason for not allowing the plaintiffs a judgment for the 
full amount for which judgment was asked. But neither 
in the report of the referee, nor in the judgment entered 
upon iti was there a recovery by the plaintiffs against 
the defendant upon either of the causes of action, and 
that this was not an inadvertence appears from the 
different form in which the referee directed a judgment 
against the defendant upon the counterclaim set up ia 
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the answer. The case is substantially the same as that 
presented in the Bums Case (su/ra\ there being a non- 
suit directed by the referee as to one cause of action, 
with a general report of a referee in favor of the plaint- 
iff for a sum of money upon which a judgment was 
entered, and with no affirmative finding, verdict or 
judgment in favor of the defendant upon the first cause 
of action. 

Opinion by Ingraham, J. Van Brunt, P. J., Bar- 
rett, RuMSEY and McLaughlin, JJ., concurred. 

Order reversed, with ten dollars costs and disburse- 
ments and motion denied. 

L, Laflin Kellogg^ for the plaintiffs, appellants. 
Artemas B. Smith, for the defendant, respondent* 



MC CREADY v. LINDENBORN. 

Supreme Courty N, Y. Trial Term ; September ^ 1898. 

Case on appeal; omission of exhibit ; resettlement after filing^ 
Where a case on appeal, as finally settled, contains a direction 
" here inseit " defendant's exhibit 6, and the appellant omits 
the exhibit on the ground that the one offered to him by the 
respondent did not have the mark of the stenographer thereon, 
the case should be recalled, although filed in the appellate court, 
and amended by inserting the exhibit. * 

 See Kettle v, Turl, 14 Misc, 637; Hix v, Edison Electric Light 
Co., 12 App, Div. 627, for discussion of right to settlement of case 
after argument on appeal ; and Gray v, American Bank Note Co., 
14 Supp, 885, as to delaying argument on appeal to allow resettle- 
ment. 

See Note on Settlement of Case on Appeal, 5 N. K Ann, Cas* 
287, and Note on Introduction of Evidence on Appeal, 4 A^ K. Ann. 
Cas. 127. 
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Motion by plaintiff to make printed case on appeal 
conform to the facts. 

The case as settled, after stating that certain plans 
were received in evidence and marked " Defendant's 
Exhibit 6," contains the requirement " here insert same.*' 
Instead of printing the 'exhibit as directed, the appel- 
lant's counsel, on his own responsibility, omitted the 
words " here insert same '* as well as the exhibit, and in 
lieu thereof printed the following : " The plans bearing 
the stenographer's mark not having been produced^ 
although demanded, the appellant has been unable to 
print the same or reproduce copies thereof. They are 
supposed to be similar to defendant's Exhibits 17, 18, 
19 and 20. The specifications referred to as part of 
this exhibit are the same as plaintiff's Exhibit H. 
printed between pages 280, 281 of this case." 

Held, that this was an unauthorized alteration of the 
case after its settlement by the court. A case when 
settled and filed ceases to be the property of the liti* 
gants and becomes a judicial record. The excuse 
offered for the change is that an affidavit made by the 
managing clerk of the defendant's attorney was pre- 
sented to the trial justice when he signed the printed 
case in which the affiant stated that the printed case 
" was a correct printed copy " in all respects of the 
case as settled, '' except as to Exhibit No. 6, which 
could not be obtained from the plaintiff's attorney." 
This affidavit conveys the impression that the printed 
case conformed literally to the original, except that 
Exhibit 6 was not printed, an omission which might be 
treated as immaterial, if the plaintiff elected so to re- 
gard it. It furnishes no justification whatever for the 
interpolation. In Tyng v. Marsh, 42 Super. Ct, (J.&S.) 
235y the appellant failed to print certain exhibits in 
accordance with the case as settled, and the court, in 
affirming sm order that the printed cases be taken off 
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the files, and the case deemed abandoned, said : ^* The 
rules of the courts seek to have cases and exceptions 
settled and definitely determined, as to their form and 
contents, before coming before the appellate courts for 
consideration, and also to give all parties an opportunity 
to have the questions brought up fairly and accurately 
for review. If a party appellant choose to print, file 
and serve a case that is not the case as settled, it is 
obvious that a wrong is committed. It is a necessary 
incident to the administration of justice that a court 
should have control over its files, so far as to prevent 
their use thus wrongfully, and as is here claimed, in 
bad faith, to prejudice a party in a suit." In addition 
to the wrongful interpolation, the case as settled re* 
•quired that Exhibit 6 be printed. The excuse now 
offered for neglecting this duty is, that the exhibit was 
in the possession of the plaintiff*s attorney, and that the 
one offered to the appellant for the printer did not con- 
tain the mark of the stenographer and was not believed 
to be the original exhibit, but one fraudulently substi- 
tuted in its stead. This does not justify the omission. 
The court upon application would have required the 
plaintiff to produce the exhibit, for an exhibit used 
upon a trial is for every purpose connected with it, 
under the control of the court, and in its constructive 
possession, no matter who the temporary custodian may 
be. Morris v. Joseph, i Citj^ Ct. 82. Even if an exhibit 
is lost or destroyed, its contents, like those of any other 
lost instrument, may be established, and, when judi- 
cially ascertained, may be inserted in the case like the 
original, so that there is no excuse for omitting an 
exhibit from a case on appeal until every legal remedy 
to supply its place has been exhausted. See note i 
GreenL Ev. (14th ed., p. 602.) 

The charge of fraudulent substitution of plans has 
utterly failed, and the seven sheets of plans must be 
printed in the case. Even where a document is offered 
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in evidence and rejected, it should be marked for 
identification and incorporated in the case on appeal so 
that the appellate court may determine whether it was 
competent. Mengis v. Fifth Ave. Ry. Co. 8i Hutiy 480- 
Exhibits used upon a trial form an essential part of the 
appeal-book, and the failure to print them may, in some 
cases, raise a presumption against the appellant which 
may result in an affirmance of the judgment. Sloane 
V. Lockwood C. Co., 45 St. R. 265. 

The defendant urges that because the respondent 
noticed the case for argument, she waived all right to 
have the record made truthful. This is not so, for the 
trial court retains the power of making proper correc- 
tions of the record until the appeal is disposed of by 
the appellate court. No act or neglect of parties can 
impose upon the court an untruthful or incomplete ac- 
count of a trial sought to be reviewed when its accu- 
racy is challenged by an application to make the record 
correct. N. Y. Rubber Co. v. Rothery, 112 N. F. 592. 
Litigants are not to be prejudiced by errors or omis- 
sions of the stenographer whose minutes, although en- 
titled to great weight in case of conflict respecting 
what took place, are not conclusive as to what occurred 
at the trial. The responsibility of settling a case and 
of determining what occurred at the trial is upon the 
court, aided by the stenographer's minutes, by any 
notes taken by the judge himself, or his memory of 
what occurred, or by any other means which may sat- 
isfy his conscience and enable him to make a truthful 
return to the appellate court. Foster v. Standard Nat. 
Bank, 21 Misc. 8. It follows that the case certified to 
-and filed with the clerk of the Appellate Division must 
be recalled according to prescribed practice (Rew v. 
Barber, 2 Cow. 408 ; Luyster v. SnifEn, 3 How. Pr. 250; 
Witbeck v. Waine, 8 Id. 433), that the proper correc- 
tions may be made therein to conform to this decision. 
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Opinion by McAdam, J. 

Ordered accordingly. 

W. P. & R. K. Prentice^ for the plaintifiF, and motion. 

Benno Lotwy and Franklin Bien, for the defendant^ 
opposed. 



BELT V. AMERICAN CENTRAL INS. CO. 

Supreme Courts First Department^ Appellate Division;- 

August y 1898. 

Costs ; appeal to Court of Appeals ; " to plaintiff to ahide the 
event,"] Upon appeal from a judgment of the general term 
affirming a dismissal of the complaint, the Court of Appeals* 
reversed the judgment " with costs to the plaintiff to abide the 
event/' and upon the new trial the defendant again succeeded. 
— HMt that the order of the Court of Appeals limiting the costs- 
of the plaintiff referred to the costs in that court alone, and that 
the defendant was entitled^to tax all the costs up to the trial and 
appeal to the Court of Appeals and also the costs of the sec^ 
ond trial.* 

* The words "with costs " in an order of affirmance or reversal 
in the Court of Appeals means costs in that court only, if such 
costs are discretionary in that court. Matter of Water Commis- 
sioners of Amsterdam, 104 A^ K 677 ; Sisters of Charity v, Kelly, 
68 A. Y, 628. 

In the former case it is said : " The rule we established in Sis^ 
ters of Charity v, Kelly, has been followed since the decision of that 
case, unless by inadvertence. The reversal on the original appeal ia 
this case was 'with costs, 'and as construed, entitled the appellant 
to costs in this court only. If the appellant deemed himself aggrieved 
his remedy was to apply to this court for an amendment of the order 
. . . But as the appellant may have been misled by a remark 
in the opinion in Murtha v. Curly, as published in 3 Civ. Pro. R.^ 
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Appeal by the defendant, from an order of the 
Supreme Court, made at the N. Y. Special Term grant- 
ing the motion of the plaintiffs for a retaxation of the 

265, but intentionally omitted in the opinion published in the regu- 
lar series we think the reversal should be without costs." 

The part of the opinion printed in the Civil Procedure Reports 
and omitted in the official series, by the direction oi the court, as it 
appears from this, throws considerable light on the subject. In that 
case upon appeal to the general term from a money judgment in 
favor of the plaintiff the general term reversed the judgment "with 
costs to the appellant to abide the event of such new trial." From 
this order the plaintiff appealed to the Court of Appeals when the 
general term order was reversed and the judgment rendered below 
was affirmed " with costs." The Court of Appeals held that its 
order carried costs in all the courts including those in the general 
term although that court had limited the costs to the other party by 
its order. The ground of the decision was that this was a case 
where the successful party was entitled to costs as a matter of 
course upon his final success in the action. As the case is reported 
in the official series the decision is allowed to rest upon thisgrounti, 
but in the Gvil Procedure Reports, the following discussion, which 
is omitted from the official report, is found. "But if we assume 
that this is an equitable action, that the costs are not controlled 
by subdivision 4 of section 3228, and that they rest in the discre- 
tion of the court, the result is yet the same. Then while the cause 
was pending in the superior court, the costs were in the dis* 
cretion of that court; and when it came here the costs were 
in the discretion oi this court. The order of the general term 
would have governed as to the costs if a new trial had been 
held. But the plaintiff was not satisfied with that order; he did 
not take the new trial but appealed to this court. That order 
was reversed, and thus its entire effect was wiped out, and this 
court exercised its discretion upon the costs by affirming the judg- 
ment of the special term ' with costs. * That means that all the 
taxable costs subsequent to the judgment affirmed consequent upon 
the appeals, both to the general term and to this court. The whole 
subject of costs, both in the superior court, subsequent to the judg- 
ment there, and in this court, was then subject to the control of 
this court and it exercised its discretion by granting them to 
l^aintiff . . . And when we say ' with costs,' we mean costs of 
the appeal to the general term and to this court." 

From the omission by design of this language from the official 
Vol. VI.— 10 
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bill of costs of the defendant and taxing said costs at a 
smaller amount 

This action was brought by Washington Belt and 
others to recover the amount of a loss alleged to have 
been sustained under a policy of fire insurance. The 
action has twice been tried. Upon the first trial the 
complaint was dismissed, with costs, and from the 
judgment entered thereon the plaintiffs appealed to the 
late General Term where the same was af&rmcd, with 
costs. Subsequently an appeal was taken to the Court 
of Appeals, and the judgments of the Trial Term and 
General Term were reversed and a new trial granted 
** with costs to plaintiffs to abide the event." On the 
second trial the defendant again obtained a dismissal 
of the complaint, and it taxed the costs and disburse- 
ments of both trials and of the appeal to the general 
term. The plaintiffs thereupon made a motion for a 
retaxation and the special term struck out the follow- 
ing items: trial fee (first trial), thirty dollars; term 
fee (first trial), twenty dollars ; appeal to general term 
before and after argument, sixty dollars ; amendments 
to case on appeal to general term, ten dollars ; disburse- 
ments at first trial, four dollars and twenty-two cents ; 
disbursements at general term, eighteen dollars and 
twenty-two cents, making a total of one hundred and 
forty-two dollars and forty-four cents, which was de- 
ducted from the sum of two hundred and seventy-six 
dollars and seventy-eight cents, as taxed by the clerk. 

report and the explanation contained in the cases cited supra, the 
settled rule would seem to be that the granting of costs in a Court 
of Appeals order so far as it carries all the costs accrued up to that 
time or only costs in that court, depends upon whether the costs 
are discretionary in that court or whether the successful party is 
entitled to them as of course. If they are discretionary the Court 
of Appeals order refers to costs in that court alone, and if not dis- 
cretionary it carries all the costs up to the time the order was made. 
See Note on " Costs to Abide the Event," 5 N* K Ann, Cos. 48 ; 
Loring v. Morrison, Id. 151. 
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The defendant was allowed to tax the costs and dis- 
bursements of the second trial only. From the order 
directing a relaxation the defendant has appealed. 

Heldj that special term erred in refusing to allow 
the defendant to tax the items stricken out. A plaintiff 
is entitled to costs upon the rendition of a final judg- 
ment in his favor in an action of this character. Cod< 
Civ. Pro. § 3228. A defendant is entitled to costs upon 
the rendition of a final judgment in an action of this 
character, unless the plaintiff is entitled to costs. Id, 
-§ 3229. Upon an appeal from a final judgment in an 
action the recovery of costs is regulated by section 
3238, which provides, if "a new trial is directed, costs 
may be awarded to either party absolutely or to abide 
the event in the discretion of the court." The Court 
of Appeals in reversing the judgment exercised the dis- 
cretion provided for in section 3238 and awarded costs 
to the plaintiff to abide the event. The costs to which 
it referred and which were thus limited to the plaintiff 
upoo a final recovery were only the costs in the Court 
•of Appeals. Howell v. Van Siclen, 8 Hun^ 524 ; s. c, 
70 N. Y. 595 ; Matter of Water Commissioners, 104 Id. 
•677 ; Broadway Savings Institution v. Town of Pelham, 
148 Id. 737. In Howell v. Van Siclen, the reversal con- 
tained a general award of costs to the defendant to 
abide the event, and it was there held that the plaintiff 
who recovered the second judgment was entitled to 
the costs of the second trial. Brady, J., in delivering, 
the opinion of the court, said : *' When this court 
jg^ranted a new trial, with costs to the defendant to 
abide the event, it was the costs of the appeal and not 
the costs in the action which were allowed. The plain- 
tiff, having succeeded, was entitled to costs, but the 
defendant having reversed the judgment, was allowed 
costs of the proceedings taken by him for that purpose, 
provided he succeeded in the action. The plaintiff 
could not have them» in any event, because he did not 
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maintain his judgment. The defendant was not, when 
the appeal was taken, entitled to costs ; he had not suc- 
ceeded in the action, and the presumption must be 
against him, if any be indulged in, where the reversal of 
the judgment rests upon some error committed upon 
the trial. He was not the successful party, and still in- 
sisting upon his non-liability for the plaintiff's claim 
he demanded a new trial. He was again unsuccessful, 
and the plaintiff became by the operation of the statute 
entitled to the costs in the action except the costs of 
the appeal. These costs were awarded him and prop- 
perly. He was the successful party." This case seems 
to be directly in point and controlling upon the quc^ 
tion presented upon this appeal. 

In Matter of Water Commissioners {supra\ the 
court observed that ** the reversal on the original ap> 
peal in this case was ' with costs,' and, as construed, 
entitled the appellant to costs in this court only." And* 
in the recent case of Broadway Savings Institution v^ 
Town of Pelham {supra\ a motion to withdraw aii' ap^ 
peal to the Court of Appeals was granted upon pay* 
ment of all costs before notice of argument, and it 
was there held that the costs referred to meant costs io 
that court only. See, also, Donovan v. Board of Ed«» 
cation, i Civ. Pro. R. 311 ; Mott v. Consumer's Ice Co., 
8 W. Dig. 145 ; Sisters of Charity v. Kelly, 68 N. Y. 
628 ; First Nat. Bank of Meadville v. Fourth Nat Bank 
of N. Y. 84 Id. 469. 

Opinion by McLaughlin, J. Van Brunt, P. J., 
Barrett, Rumsey and O'Brien, JJ. concurred 

Order reversed^ with ten dollars costs and disburse-^^ 
ments, and retaxation ordered. 

Edgar J. Nathan^ for the defendant, appellant* 

William H. Hamilton^ for the plaintiff, respondeat* 
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MATTER OF TEESE. 

Supreme Courts Second Department^ Appellate Division; 

June, 1898. 

I. Costs; habeas corpus proceedings ; amount,) In habeas corpus 
proceedings by a parent to secure possession of his child, costs 
may be allowed against the defeated party in the discretion of 
the court, but the circumstances which determine the amount 
should clearly appear. Held, therefore, that the sum of ^3.097 .95 
charged as disbursements for referee's and stenographer's fees, 
was excessive, in the absence of proof of the aggregate amoant 
of disbursements legally payable for such fees under the statute, 
or a stipulation of the parties.* 

3. The same; referencej] Ordinarily the testimony in cases of this 
character should be taken before the judges themselves, as he 
ultimately has to pass upon the question of the proper custody 
of the children, and he can do so much more intelligently where 
he has heard and seen the witnesses than where he has merely 
read the testimony. 

Appeal by William Dwight Teese from so much of 
an order^ made at the Kings County Special Term, as 

* Section 3240 of the Code of Civil Procedure provides that, 
* costs in a special proceeding, instituted in a court of record, or upon 
|Ui appeal in a special proceeding, taken to a court of record, where 
the costs thereof are not specially regulated in this act, may be 
awarded to any party, in the discretioA of the court, at the rates 
allowed for similar services, in an action brought in the same court, 
or an appeal from a judgment taken to the same court, and in like 
manner." 

The costs which can be allowed under this section do not include 
costs before notice of trisA, but only those after notice, a trial fee 
and disbursements. Matter of Barnet, 1 1 Hun, 468 ; modifying 
52 How, Pr. 73 ; Matter of McMaster, 14 Civ, Pro, R, 195. 

There is no authority for making an extra allowance in a special 
proceeding. Matter of Rensselaer & Saratoga R. R. Co. 55 A^ Y, 
145; Matter of Waverly Water- Works Co., 16 Hun, 57 ; Matter of 
Simpson, 26 Hun, 461 ; Matter of Holden, 126 N, Y, 589. 

Upon appeal the same costs are allowed as upon an appeal from 
a judgment. Matter of Rensselaer & Saratoga R. R. Co. 55 N. Y. 

X4S- 
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denies his motion to resettle a final order in habeas car- 
pus proceedings for the custody of children, by striking 
therefrom a provision charging him with $3,097.95 dis- 
bursements. 

By the consent of the parties to this controversy, it 
was sent to a referee to take proof upon the question 
whether the custody of the children of their marriage 
should be awarded to the father or the mother. The 
referee reported that each parent should have the care 
and control of the children for six months alternately 
with the other, and the report has been confirmed at 
the special term. To the disposition of this branch of 
the case the father does not object ; but he has appealed 
from the refusal of the court below to strike out a pro- 
vision in the order of confirmation, charging him with 
$3,097.95 for the fees of the referee and stenographers. 
Held, as stated in headnote. The order appears to 
have been entered ex parte at the instance of the relator, 
so that the appellant had no opportunity then to be 
heard upon the question whether he should be charged 
with the disbursements in the proceeding. It shows 
that it was made upon the evidence taken before the 
referee, which included an uncontradicted statement 
of the appellant to the eflfect that, prior to the filing of 
the return to the writ, he had offered to consent to an 
agreement by which he and his wife should alternately 
have the custody of the children. In view of this offer 
there was no basis for an award of costs or .disburse- 
ments against the husband, inasmuch as it evinced his 
willingness at the outset of the proceedings to give the 
wife without litigation all that she has obtained by 
going on with the reference, so far as the custody of 
the children was concerned. See Bickford v. Searles> 
g App. Div, 158. The insertion of the provision as to 
disbursements, therefor, was an erroneous exercise of 
the discretion of the special term at the time when the 
order was originally made; for, upon the proof then 
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before the court, it appeared that the disbursements 
could have been saved if the wife had accepted the 
husband's offer, and hence he should not have been 
charged with an expense which seemed to be wholly 
due to her persistence in needless litigation. 

Upon the motion to resettle the order, however, the 
evidence was conflicting as to this alleged offer by the 
husband ; and in an affidavit by the relator's counsel it 
is positively asserted that while the appellant did offer 
to allow the wife to see her children at times, " he at no 
time offered to allow her to have custody of the chil- 
dren for an equal length of time with himself," but on 
the contrary maintained that she was unfit to be their 
custodian. With the contradictory affidavits on this 
subject before him, the learned judge at special term 
apparently reached the conclusion that the recommen- 
dation in the referee's report as to the custody of the 
children was broader and more favorable to the mother 
than any offer actually made by the husband ; and we 
are not inclined to interfere with his determination of 
this issue of fact. We think the affidavits on the motion 
to strike out the provision in reference to the disburse- 
ments may be considered in support of the original or- 
der, and thus regarded they afford sufficient warrant 
for charging the husband with such disbursements as 
may lawfully be taxed. Wl\ile costs are not allowed 
in habeas corpus proceedings of a criminal nature (Peo- 
ple exrel. Van Riper v. N. Y. Catholic Protectory, io6 
N. Y. 604), this is a civil special proceeding in which 
costs and disbursements may be awarded in the discre- 
tion of the court. Code Civ. Pro. § 3240 ; Matter of 
Barnet, 1 1 Hun^ 468. 

Nowhere in the papers, however, are any facts set 
forth which show that the appellant is properly charge- 
able with the amount fixed by the order. In our opin- 
ion, where such a charge is made against a party in a 
final order in habeas corpus proceedings, the circum- 
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Stances which determine the sum charged should 
clearly appear before the court by which the order is 
made. It would be a reproach to the administration of 
justice in this State for any court to compel a parent, 
who had not voluntarily agreed to do so, to pay $3,000 
in judicial expenses in order to secure an adjudication 
upon his claim to the custody of his children. The 
testimony in cases of this character, should ordinarily 
be taken before the judges themselves — not because 
they are not equally able and conscientious referees, 
but in order to save expense to the parties, and because 
the judge who ultimately has to pass upon the question 
of the proper custody of the children with reference to 
their interests and welfare, can do so much more intelli- 
gently where he has heard and seen the witnesses than 
where he merely reads their statement in the minutes of 
a stenographer. But the present case was sent to a 
referee by consent of the parties, so they have no 
ground of complaint on that score ; and we infer that 
some sort of stipulation must have been made as to the 
pay of the referee and the stenographers, or Mrs. Teese 
would not have paid, as she swears she has paid, $1,550 
to the one, and $1,547.95 to the others. 

The order denying the appellant's motion for a re- 
settlement or amendment of the final order herein is 
reversed, without costs, and the proceeding is remitted 
to the special term to take proof as to the aggregate 
amount of disbursements legally payable to the referee 
and stenographers under the statute or any stipulation, 
and to amend such final order by inserting said amount 
therein as a charge against the appellant. 

Opinion by Willard Bartlett, J. All concurred, 
except Woodward, J., absent. 

Ordered accordingly. 

J. Stewart Ross, for the appellant. 

John F, Clarke f for the respondent. 
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REEDY ELEVATOR CO. v. AMERICAN GRO- 

CERY CO. 

Supreme Courts First Department, Appellate Term ; 

October J 1898. 

Attachment; by fweign corporation; payment of franchise tax ^ 
A statement in an affidavit to secure an attachment in favor 
of a foreign corporation that it has complied with the provis- 
ions of L. 1892, c 687, §§ 15. 16 (requiring such a corporation to 
secure a certificate from the Secretary of State before it can do 
business here), and that it has complied with all the require- 
ments of law to authorize it to do business in this State, is in- 
sufficient in the absence of an allegation that the franchise tax 
has been paid and a receipt received therefor pursuant to L 
1896, c. 908, § 181.* 

* The General Corporation Law (§§ 15, 16), requires a for- 
eign corporation before doing business in this State to secure 
a certificate of authority from the Secretary of State, and to 
obtain this certificate the corporation must file proper proof of the 
business in which it was engaged, which proof includes a copy of 
its charter. It must also designate a place within this State where 
its principal business was to be carried on and a person upon whom 
process may be served. There are certain other minor require- 
ments. 

By chapter 240 of the Laws of 1895, such corporations were fur- 
ther required to pay a franchise tax of one-eighth of one per centum 
on the amount of its capital stock employed within this State dur- 
ing the preceding year. It was therein provided that such corpor- 
ation should, •* before receiving the certificate of authority pro- 
vided by law, pay to the State treasurer, for the use of the State, 
the tax hereinbefore provided." And further: "No action shall 
"be maintained or recovery had in any of the courts of this State 
l>y such foreign corporation doing business in this State, without 
obtaining the certificate of authority prescribed by law, and a re- 
ceipt for the license fee hereby imposed." 

The law of 1895 was made a part of the Tax Law of 1896 (Z. 
1896, c. 908, § 181), with some modifications, but the statute of 
1895 does not appear to have been repealed, as it is not contained in 
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Appeal from an order of the General Term of the 
City Court, reversing an order of the Special Term^ 
setting aside a warrant of attachment 

The motion to set aside the warrant of attachment 
was made on the original papers upon which the at* 
tachment was granted. The papers aver that plaintiff 
is a foreign corporation, doing business in this State, 
and has complied with all the requirements of sections 
15 and 16 of chapter 687 of the Laws of 1892, and that 
it has complied with all the requirements of law to 
authorize it to do business in the State of New York ; 
that defendant is a foreign corporation ; and that the 
parties entered into a contract, by which plaintiff was 
to manufacture for defendant and sell, furnish and de- 
liver to defendant a freight elevator ; and that defend- 
ant broke the contract by refusing to purchase said 
elevator or pay the sum agreed upon. 

//>/^/, insufficient. Section 181 of chapter 908 of the 
Laws of 1896 provides as follows : " Every foreign cor- 
poration, joint-stock company or association, except 
banking, fire, marine, casualty and life insurance com- 
panies, and corporations wholly engaged in carrying 
on manufactures in this State, co-operative, fraternaL 
insurance companies and building and loan associations,, 
authorized to do business under the general corpora* 
tion law, shall pay to the State treasurer, for the use of 
the State, a license fee of one-eighth of one per centum 
for the privilege of exercising its corporate franchises,. 

the schedule of laws repealed appended to the Tax Law. The dif- 
ference between the Law of 1895 and f 181 of the Tax Law seems 
to be that tfk the former statute the payment of the franchise tax 
appears to be a prerequisite to the issuing of the certificate by the 
Secretary of State, while the latter makes the payment of the tax 
and obtaining a receipt a separate act. Therefore, it appears on the 
face of the statute that there is no presumption, because a corpor- 
ation has procured a certificate from the Secretary of State, that it 
has also paid the franchise tax. 
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or carrying on its business in such corporate or organ* 
ized capacity, in this State, to be computed upon the 
basis of the capital stock employed by it within this 
State during the first year of carrying on its business 
in this State. No action shall be maintained, or recov- 
ery had, in any of the courts in this State by such for- 
eign corporation, without obtaining a receipt for the 
license fee hereby imposed, within thirteen months 
after beginning such business within the State." 

There is no allegation in the attachment papers to 
show whether, or not, plaintiff had complied with the 
requirements of this statute ; or whether, or not, it 
came within the exceptions specified in the statute; or 
whether, or not, the thirteen months' limit had passed 
since plaintiff commenced to do business within this 
State. 

The learned] general term was of opinion that the 
allegation that plaintiff has complied with all the re- 
quirements of law of this State, to authorize it to do 
business therein, was prima facie sufficient to entitle 
plaintiff to maintain the action, and that it was incum* 
bent on defendant to controvert the allegation of fact. 
We cannot concur in this view. The prohibition con- 
tained in the statute is not directed against doing bus- 
iness, but is specially and specifically directed against 
maintaining an action in any of the courts of this 
State, This allegation clearly had reference to the 
Corporation Law of 1892, and not to the Tax Law. 
under consideration. 

The rule governing this case is well settled in this 
department. In Sawyer Lumber Co. z/, Bissell (84 
Hun, 114; S. C, I N. Y.Ann. Cas. 343), the court held 
that, in order to sustain attachments, all facts relating 
to the jurisdiction of the court, or right of the plaintiff 
to maintain the action, must be affirmatively set forth 
in the motion papers, and a defect in this respect is 
fatal to the attachment. If a statute^ as a preliminary 
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to jurisdiction, or to plaintiff's right to maintain the 
action, requires certain facts to exist, such facts cannot 
be presumed. The papers, upon which a foreign cor- 
poration, doing business in this State, in relation to a 
transaction arising in such State, procures an attach- 
ment, must show, for the purposes of the attachment, 
that the corporation has complied with the provisions 
of the statute ; and if such fact does not appear in the 
papers, upon which the warrant of attachment was 
granted, the omission of such allegation therefrom is 
legal cause for vacating the warrant of attachment. 

Again, in the case of Ladenburg v. Commercial 
Bank, 87 Hun, 269, it is held that, unless jurisdictional 
facts appear in the papers, upon which the attachment 
is granted, the attachment must be set aside ; as it is 
the plain meaning of the Code that it must appear by 
afifidavit, to the satisfaction of the judge granting the 
warrant of attachment, that a cause of action exists of 
which the court has jurisdiction. Ordinarily, jurisdic- 
tion in a court of general jurisdiction need not be al- 
leged, but where the provisions of the law are that the 
court shall have jurisdiction of a certain class of cases 
only where certain facts exist, it is necessary to allege, in 
order to show that a cause of action exists, that the 
facts essential to such jurisdiction are present. 

This rule that no presumptions are to be relied 
upon, to sustain an attachment, is fortified by the prin- 
ciple that, in sustaining attachments, strict construction 
of the statutes and the affidavits is required in favor of 
the person against whose property the attachment is 
obtained. See Penoyar v. Kelsey, 150 iV. K y^. 

We do not see that the cases of People v. Roberts, 
29 App. Div. 585 ; Lukens Iron & S. Co. v. Payne, 13 
Id, II; O'Reilly Co. v. Greene, 18 Misc, 424; Galli- 
gan V. Groten, 18 Id. 428 ; S. C, 76 St. Rep. 22 ; Bondy 
V. Collier, 13 Misc. 15; Wright t;. Brown, 6/ N. Y. 
1 ; Romeo v. Garofalo, 25 App. Viv. 191, and Liddell v. 



NEW YORK ANNOTATED CASES. IST 

Pringle v. Long Island R. R. G). 

Paton, 67 N. C. 393, apply to the facts presented in the 
case at bar. 

Opinion by Gildersleeve, J* Beekman, P. J., and 
GlEGERlCH, J. concur. 

Order of General Term reversed, with $10 costs, 
and order of special term affirmed. 

Dili, Seymour & Kellogg^ for the defendant, appeU 
lant. 

H. B. Wesselman^ for the plaintifF^ respondent 



PRINGLE V. LONG ISLAND R. R. CO. 

Court of Appeals ; October^ 1898. 

I. Abatement and revival: lacJies.\ Laches on the part of the plaint-- 
iff is an answer to a motion for a revival of an action for dam- 
ages brought against a defendant by reason of alleged negli- 
gence.* 

* In Coit V. Campbell (82 N, Y. 509 ; aif' g 20 Hun, 50), it is 
said that where an action is allowed to slumber with the tacit ac- 
quiescence of both parties the statute of limitations should, as a 
general nile» be adopted as a guide in determining the length of 
time sufficient to bar the right. But see Mason v, Sanford, 137 

A^. K497. 

In Knock v, Funke (28 Abb, N. C. 240 ; S. C, 19 Supp, 242 ; 22 

Civ, Pro, R. 161), McAdam, J., at the special term of the N. T. 
Superior Court required the plaintiff to give security for costs as a 
condition to making an order reviving an action against the exec- 
utrix of a deceased defendant. 

In Foster v. Cantoni (19 App. Div, 306 ; s. c. 4 N, V, Ann. Cas. 
375), the court required as a condition of revival that the plaintiff 
consent to the striking out of one of two causes of action in the 
complaint, the one stricken out not surviving the death of the origi- 
nal defendant. 

See Note on Abatement by Death after Verdict, 3 N. Y. Ann. 
Cos. 31a 
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a. Thg same ; remitting cast to Icwtr appellate court.] Where it ap- 
peared that the appellate division had refused to consider laches 
as a defense to such a motion without determining whether 
or not there had been laches in making \t,—Held, that the case 
should be remitted to the lower court for further consideration 
and determination. 

3. Appeal; opinion below as part of record.] Where upon an appeal 
to the Court of Appeals by leave of the appellate division, the 
order certifying the question of law to be reviewed specifically 
refers to the opinion of the appellate division, the higher court 
can look into the opinion to determine upon what ground the 
decision was made.* 

 In Dibble v. Dimick (143 N.\ Y, 549), the court says at page 553; 
" The learned counsel for the defendant complains that the general 
term has improperly refused to review the facts. If we are per- 
mitted to look into the opinion and act upon it we would be com- 
pelled to say that this complaint was well founded. It appears 
from the opinion that the general term refused to review the facta 
upon the ground that the record did not contain any certificate or 
statement that it contained all the evidence, although it did con- 
tain a statement that it contained all the testimony." The court 
then remarked that in that case both parties had evidently argued 
the case before the general term on the theory that the statement 
as to evidence was sufficient to allow a review of the facts, and that 
under such circumstances the court below should have reviewed the 
facts, and then continues: " But we think that this court has no 
power to reverse the judgment for the refusal of the court below to 
review the facts for the plain reason that we cannot say from the 
record that it has so refused. The order is a general affirmance of 
the judgment without specifying the grounds or in any way limiting 
its legal effect. This is the evidence of the judgment rendered by 
the court, and its legal import is that every question in the case, 
whether of law or fact has been decided. The court below, upon 
the defendant's theory, refused to review the facts substantially for 
want of power, in that a properly certified record was not before iL 
We cannot know this, however, from the record, but from the 
opinion, which is no part of the record. In order to raise the point 
in this court the order itself should show by a proper statement that 
the court refused to review the facts for want of power or for want 
of a proper and sufficient'record, which amounts to the same thing. 

See also Williams v, Delaware. Lackawanna & W. R. R. Co., 
137 N, Y. 643, 646 ; Tolman v. Syracuse, Binghamton & N, Y. R. R. 
Co., 93 Id. 353, 356. 
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Appeal by permission, from an order of the Appel- 
late Division, First Department, reversing an order for 
the Special Term, and granting a motion to substitute 
James S. Biddell as administrator with the will an- 
nexed of James E. Pringle, deceased, as [plaintiff in 
this action. 

This action was commenced on May 20, 1886, to re- 
cover damages from the defendant on account of its 
alleged negligence, which resulted in the death of James 
E. Pringle on or about March 8, 1886. Mrs. Pringle 
•died on July 2, 1894, and letters of administration with 
the will annexed were issued to James S. Biddell on 
October 15, 1897. Eight days later a motion was made 
to substitute Mr. Biddell as administrator with the will 
annexed as plaintiff in the action and to continue it in 
liis name as such. Upon the hearing of said motion, 
affidavits were read in behalf of the defendant tending 
to show laches on the part of the plaintiff, and affidavits 
were read in behalf of the plaintiff tending to excuse 
-such laches. The special term denied the motion, as 
appears from the opinion of the justice presiding, on 
the ground of ^^ laches in making it." Upon appeal 
the Appellate Division reversed the order and granted 
the motion without specifying any reason or ground in 
its order, but in its opinion stating that laches is no an- 
swer to such a motion, upon the authority of Holsman 
^. St. John (90 N. K. 461). An appeal was allowed to 
this court and the following question certified : " Is 
JacheSy on the part of the plaintiff, an answer to a mo- 
tion for a revivor in an action for damages brought 
against a defendant by reason of alleged negligence T* 

Held^ that the question certified should be answered 
in the affirmative. The decision of this appeal depends 
upon the construction to be given to sections 757 and 
761 of the Code of Civil Procedure. 

In Beach v. Reynolds (53 N. Y. i), which was an ac- 
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tion in equity, it was held that the right of the repre-^ 
sentatives of a deceased party to continue an action 
pending at the time of his death is not absolute, but 
rests in the legal discretion of the court ; that leave ta 
continue the action may be granted or refused accord^ 
ing to the particular circumstances of each case ; that 
a long delay in making the application* unexcused, con- 
stitutes laches and a valid reason for refusing the relief 
asked for; that in such cases the equitable rule which 
requires reasonable diligence as well as good faith to- 
put the court in motion, prevails, and that the court 
will not aid the party who has slept upon his rights in^ 
the enforcement of stale demands. 

In Evans v. Cleveland (72 N. F. 486), where the ef- 
forts to continue was by supplemental complaint, the 
court cited Beach v. Reynolds, and held that no mere 
lapse of time would absolutely defeat an application for 
the continuance of an action at law in the name of the 
representative of a deceased party, and that if the delay 
has been unreasonable, or in any way damaging to the 
defendant, the application may be denied. 

In Coit ZA. Campbell (82 N. Y. 509)^ which, arose upon 
a motion to revive an action in equity, it was held, in 
substance, that the word must^ as used ia section 757^ is 
imperative only so far as to require that where the 
right of continuance exists it must be granted on mo»- 
tion, without putting the party to a supplementary 
pleading, and that the courts still have a legal discretion 
to refuse an application in an eouity case where there 
has been laches. 

The next case in order of time to which our atten- 
tion has been called is the one upon which the learned 
Appellate Division relied, Holsman v. St John (90 N. K 
461), which holds that an application for a continuance 
must now be made by motion ; that upon proper affi^ 
davits showing the facts, the court must grant the 
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order, and that no mere lapse of time can defeat the 
application. 

When the question was next presented, however, in 
Lyon t/. Park (in N. Y, 350), it was held that as an 
application' to the court is necessary to authorize the 
revival or continuance of an action, the court may, on 
the ground of inexcusable laches^ and where otherwise 
irreparable injury will be suffered by the opposite party, 
deny the application, because the right to the continu- 
ance is not of so absolute a nature as to preclude the 
court, in the exercise of a legal discretion, from deny- 
ing it. The case of Holsman v. St. John {suprd)^ al- 
thoug^h cited by counsel, was not mentioned by the 
court in its opinion. Coit v. Campbell {supra\ and 
Evans v, Cleveland {supra) were reviewed, and the 
latter expressly relied upon. 

The last utterance of the court upon the subject was 
in Mason v. Sanford (137 N. Y. 497), which was a motion 
for substitution, and the following rule was laid down : 
" The rule as to the revival of actions by the substitu- 
tion of the representative of a deceased party in this 
state is as follows : In legal actions there is no mere 
time limitation, but the motion to revive may be denied 
for laches in making the motion. In equity actions there 
is a time limitation of ten years ; but in such actions, 
on account of prejudicial laches^ the court may refuse 
the revivor within the period of limitation," citing 
Evans v, Cleveland, Coit v. Campbell, and Lyon v. Park. 
Holsman v. St. John does not appear to have been cited, 
and was not mentioned by the court. 

We feel bound to follow the latest decisions, which 
require us to answer the question certified in the 
affirmative. 

The order of the Appellate Division does not state 

that that court decided the question of fact as to laches 

in favor of either party, and, according to the general 

rule, we could not look into the opinion for information 

Vou VI.— IX 
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upon the subject. Koehler v. Huges, 148 N, Y. 507. 
The ordinary presumption, in support o( the order ap- 
pealed from, would be that the court decided the ques- 
tion of fact in favor of the prevailing party. This 
appeal, however, is certified to us, and our jurisdiction 
to review depends upon the order of certification, which 
expressly refers to the opinion of the Appellate Division 
rendered in deciding the appeal from the special term. 
Under these circumstances, we think the opinion becomes 
a part of the record before us, and, hence, it appears 
that the action of the court was based upon the case of 
Holsman v. St. John, and that the court did not con- 
sider the question of fact presented by the conflicting 
affidavits read upon the motion. The defendant, there- 
fore, although entitled to a review of that question by 
the Appellate Division, has not yet had the benefit of 
its consideration by that learned court. We, therefore, 
reverse the order appealed from, answer the question 
certified in the affirmative and remit the case to the 
Appellate Division for further consideration, with costs 
of this appeal to the defendant to abide the event. 

Opinion by Vann, J. All concurred. 

Order reversed, etc. 

William J. Kelly, for the defendant, appellant. 

Isaixc N. Miller, for the plaintiff, respondent. 
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WOLFF V. MOSES. 

Supreme Court, N, Y. Special Term ; February, 1899. 

Replevin ; costs to plaintiff ; value of property determined at trial,} 
To entitle a successful plaintiff to tax costs in an action of re- 
plevin, the value of the chattels must be judicially determined 
at the trial, although they are then in the plaintiff's possession, 
and the statute (Code Civ. Pro. § 1726), does not require in 
such case that their value should be fixed by the verdict.* 

* This decision directs attention to a point of considerable 
practical consequence in replevin actions which is often overlooked. 
Although the jury award no damages to the plaintiff by their ver« 
diet, and although the verdict need not find the value of the prop- 
erty because the plaintiff is in possession of it at the time, yet if the 
successful plaintiff is to recover any costs at all, he must have the 
value of the|property .assessed at the trial, and this finding, should, it 
seems, be made a part of the verdict. 

In Lockwoodt/. Waldorf (91 Hun, 281), the action was tried in a 
justice's court, and the plaintiff recovered judgment for $100, or the 
return of the property. Upon appeal to the county court, where a 
new trial was had, a verdict was rendered " by which the jury found 
fortheplaintiff the possession of the property." A judgment was 
entered awarding costs to the plaintiff, but this was set aside upon 
motion, by the county court, and the General Term of the Second 
Department, in affirming the order setting aside the costs, re- 
marked: *'The plaintiff is unfortunate, but there are no legal 
means of helping him out." 

In Herman v. Girvin (8 Afip, Div. 418), the action was brought 
to recover possession of chattels, the value of which, as stated in the 
complaint, was |ioo. The chattels were in possession of the plaint- 
iff at the time of the trial, and a verdict was rendered in favor of the 
plaintiff, awarding him possession of the property, but without dam- 
ages for its detention, and the value of the property was not 
fixed by the verdict. Judgment was entered for the possession 
of the property, and awarding costs to the plaintiff. A ruling, 
striking out such costs, was upheld by the Appellate Division 
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Motion for taxation of costs in favor of the plaintiff. 

This was an action of replevin. The property was 
taken under the writ and delivered to the plaintiff. It 
was never rebonded, but continued in plaintiff's pos- 
session down to the time of the trial. The trial resulted 
in a verdict in favor of the plaintiff, which was rendered 
in the following form : " For the possession of two 
horses mentioned in the complaint.'* No damages 
were awarded to the plaintiff, nor was the value of the 
horses assessed by the jur}'. The plaintiff thereupon 
gave notice of taxation of costs. The clerk refused to 
tax any costs on the ground that, the value of the prop- 
erty not having been fixed on the trial, the plaintiff was 
not entitled to costs under subdivision 2 of section 
3228, of the Code of Civil Procedure. 

Heldf that the plaintiff was not entitled to costs. 
The section thus referred to defines when the plaintiff 
is entitled to costs, of course, upon the rendering of a 
final judgment in his favor. Subdivision 2 reads as 
follows : " 2. An action to recover a chattel. But if 



of the Fourth Department. The court there said, at page 421: 
" Our construction of section 1726 is, that it has no relation whatever 
to the question of costs, but that it is designed merely to furnish a 
means of ascertaining the damages which the prevailing party in an 
action of replevin has sustained by reason of being deprived of the 
possession of his property, in order that the damages thus ascer- 
tained may operate as a substitute or an equivalent for the property 
itself where the sheriff finds himself unable to deliver possession 
thereof to the true owner." The court disapproves the decision 
in Claflin v, Davidson (53 Super, CL[J &* 5.] 122), where it was 
held that the value of the chattel is not required to be fixed by 
the verdict, and that to entitle the successful party to costs the 
value may be ascertained by affidavits. 

The Claflin case was also disapproved by the General Term 
of the New York City Court, upon a re-argument, in Rapid Safety 
Filter Co. v, Wyckoff (20 Aft'sc, 429), and the decision of Herman 
V, Girvin (supra) was approved and followed. 
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the value of the chattel, or of all the chattels, re- 
covered by the plaintiff, as fixed, together with the 
damages, if any, awarded to him, is less than $50, the 
amount of his costs cannot exceed the amount of the 
value and the damages." It must be conceded at the 
outset that the case was not one in which it was neces- 
sary to fix the value of the chattel pursuant to Section 
1726 of the Code of Civil Procedure. That section pro- 
vides that, "The verdict, report or decision must fix the 
damages, if any, of the prevailing party. Where it 
awards to the plaintiff a chattel which has not been re- 
plevied, or where it awards to the prevailing party a 
chattel which has been replevied, and afterwards de- 
livered by the sheriff to the unsuccessful party, or to a 
person not a party, it must also, except in a case speci- 
fied in the next section, fix the value of the chattel at 
the time of the trial." In this case, as we have seen, 
while the chattel was replevied, it was not afterwards 
delivered by the sheriff to the unsuccessful party, but 
continued to remain in the hands of the plaintiff who 
succeeded in the action. While, then, it was not neces- 
sary that such value should be determined, the plaintiff 
could have had it assessed for the purpose of supporting 
his claim for cpsts. It will be noticed that subdivision 2 
of section 3228 refers to the value of the chattels " as 
fixed," a proper construction of which, in such a case as 
this, it seems to me, calls for a judicial determination 
ascertaining such value, the appropriate occasion for 
which is upon the trial of the action. Although it ap- 
pears that the plaintiff testified that the property was 
worth about $200- and no further evidence was given 
by either party upon the subject, I do not think that 
this was a fixing of such value within the meaning of 
the Code. The question seems to have been settled 
adversely to the contention of the plaintiff in the case 
of Lockwoodz'. Waldorf, 9 /r«/z, 281. I feel constrained 
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therefore, to deny this motion for an order directing 
the clerk of the court to tax the plaintiff's costs. 

Opinion by Beekman» J. 

Motion denied, without costs. 

LaFitra & Glazi^ for the plaintiff and motion. 

Jacob Levy^ for the defendant, opposed. 



HENDERSON, HULL & CO- v. McNALLY. 

Supreme Courts First Department ^ Appellate Division; 

August, 1898. 

Security for costs ; foreh^ corporation ; v/aiver,'] The defend- 
ant's absolute right to com(>el a non-resident plaintiff, such as 
a foreign corporation » to give security for costs, is waived un- 
less asserted before answer, and if a motion therefor is made 
afterwards, it should be denied unless some facts are shown 
excusing the delay.* 

After procuring one extension of time the defendant, 
Henry McNally, upon May 20, 1898, served his answer. 
The other defendants defaulted in pleading. Upon 
May 23, 1898, the case was noticed for trial by the 
plaintiff and also by the defendant McNally. After 
this the defendants moved for security for costs, and 
their application was granted. 

Ifeldf that this was, under the circumstances, erro- 
neous. The defendants seem to have moved for secu- 
rity as matter of right. The rule with us is that the 
defendant's absolute right to compel a non-resident 

'* See Note on Waiver of Security for Costs, following this case. 
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plaintiff to give security for costs is waived, unless it is 
asserted before answer. A subsequent application is 
addressed to the discretion of the court, and some fact 
must be shown to excuse the delay in making it. Segal 
V. Cauldwell, 22 App. Div. 95. Here no such fact was 
shown. Indeed, the affidavit upon which the defendants 
moved proceeds solely upon the ground that it appears 
from the complaint — as in fact it does — that the plaint- 
iff is a foreign corporation. With this fact thus be* 
fore them, the defendants answered and noticed the 
case for trial without moving for security. That ended 
their absolute right. They might still have appealed to 
the discretion of the court upon showing some fact 
excusing the delay in moving. Having shown no such 
fact, but relying solely upon what they conceived to be 
their absolute right, their application should have been 
denied. There was nothing presented upon which the 
discretion of the court could have been exercised. 

Opinion by Barrett, J., Van Brunt, P. J., In- 
graham and McLaughlin, JJ., concurred ; Rumsey 
J. concurred in result. 

Order reversed, with ten dollars costs and disburse- 
ments, and motion denied, with ten dollars costs. 

William C Wolf^ for the plaintiff, appellant. 

Z. E. Prendergast^ for the defendant, respondent. i 
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Note on Waiver of Security for Costs. 

In Todd V. Marsily {Supm, Ct, Gen. T. First Dept, 26 IV. 
Dig, 244), it is stated in the headnote that the right of a 
defendant to security for costs, under Code Civ. Pro. § 3268, 
is not absolute, but depends upon the circumstances of each 
case. In that case, the summons and complaint were per- 
sonally served on the defendant on July 10, 1886. The de- 
fendant remained in default until October 14, when the 
default was opened, by consent, without terms, and an an- 
swer was served on October 13, and a notice of trial on 
October 18. The defendant thereafter secured an order, 
returnable on October 30, requiring the plaintiff to show 
cause why it should not give security for costs, and, on the 
argument, it was held that under such circumstances, the 
right to security for costs rested in the discretion of the 
court and was not absolute. 

The case last mentioned was followed by the same court 
in Churchman v. Merritt (15 Civ. Pro. jR. 245), where the 
plaintiff was a non-resident, but it appeared that she had 
property of the value of $40,000 in this State, which it was 
practically impossible for her to dispose of, and that it could 
be made subject to any bill of costs which the defendant 
might recover. It was held that, under such circumstances, 
the court might in its discretion, deny an application to re- 
quire the plaintiff to give security for costs. It does not 
appear there whether the application was made before, or 
after, the answer was served. 

In Buckley v, Gutta Percha, etc., Mfg. Co. (3 Civ. Pro. 
jR. 428), it was held that the right to security for costs could 
be lost by laches. In that case, the plaintiff was an infant, 
suing by his guardian ad iitem^ and the defendant obtained 
two extensions of time to answer, and, upon procuring the 
last one, stipulated to accept short notice of trial. Three 
days after answering the defendant obtained an order re- 
quiring the plaintiff to give security for costs, and it was 
held that the defendant had been guilty of laches^ and thus 
waived his right to security. 

So held also in McDonald v. Peet ^7 Ctv, Pro. P. 200), 
where the action was commenced on July 31, 1883, by a non- 
resident plaintiff, who was known to be such by the defend- 
ant, and a motion to require the plaintiff to give security 
for costs was made on February 15, 1884, after a demurrer 
had been served. 

In Segal «/. Cauldwell (22 App. Div. 95), the court, while 
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declaring that the right to security for costs was not an ab- 
solute one, after an answer had been served, but that it 
rested in the sound discretion of the court, upheld an order, 
nevertheless, requiring security to be given after the answer 
was served. In that case, the answer had been served on 
July 28th, and the motion was made thereafter on August 
28th, and the court says : 

'* It thus appears that the delay was during the summer 
vacation and at a time when from the necessities of the case 
counsel are in the habit of taking their vacation. It is this 
fact that is before the court, and it is quite proper to con- 
sider it in determining whether the delay in moving which 
occurred just at the time of the busy season of the year was 
an excuse for not making the application before the service 
of the answer. We think that this fact was sufficient to 
allow the court below to exercise its discretion in determin- 
ing whether the delay was excusable." The court, there- 
fore, held that as the Special Term had exercised its discre- 
tion in granting the order, the Appellate Division would 
affirm it. There was, however, in this case, a strong dis- 
senting opinion by O'Brien, J., which was concurred in by 
Van Brunt, P. J., in which it was argued that no sufficient 
reason had been shown for the delay in moving for security. 

In King v. Metropolitan St. Ry. Co. (.^V. Y. Law /. Sep- 
Umber 25, 1897), the following decision was made: "A 
motion for security for costs must be made at the first op- 
portunity. The defendant, with full knowledge of all the 
facts, served an answer before applying for and obtaining 
the order requiring security to be given. The defendant, 
in serving the answer before applying for security, w? '^ed 
his rights to have security given. Schwartz v, Scott 70 5/. 
R. 381 ; Stephenson v, N. Y., Lake Erie & W. R. R. Co., 49 
Hun, 169 ; Buckley v, Gutta Percha, etc., Mfg. Co., 3 Civ. 
Fro, R. 428. No explanation is given for the delay in ob- 
taining the order. Motion to vacate order for security 
granted, with ten dollars costs." 

In Weber v, Moog (12 Abb, N, C. 108), the action was 
brought by a guardian ad litem of an infant plaintiff, and, on 
the same day that the answer was served, the defendant 
secured ex parte an order requiring the plaintiff to give se- 
curity for costs. This order was subsequently set aside upon 
the plaintiff's motion, and, upon appeal, the General Term 
of the City Court of Brooklvn affirmed the order below, on 
the ground that the defendant had waived his right to se- 
curity by serving the answer, as he knew when the answer 
was served that the plaintiff was a guardian ad litem. The 
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court cites Shuttle worth v. Dunlop (25 AI^. Z. /. 8), as an 
authority for this decision, a case decided in theNew Jersey 
Court of Chancery, which held that if a defendant, after he 
has notice that the complainant is a non-resident, takes any 
step in the cause, as, for example, if he asks for a continu- 
ance of an interlocutory motion, and afterward proceeds to 
a hearing on it without objection, and procures its denial, 
be waives the right to security for costs. 



BELLOWS V. BELLOWS- 
Supreme Court, N. Y. Special Term ; August, 1898. 

Aisignmeni for creditors : what passes : tradename^ The right of 
an individual to use his own name as a trade-mark or trade 
name does not pass under general words of conveyance or as- 
signment in a general assignment for the benefit of creditors.* 

Action by Charles Bellows against Arthur C. Bel- 
lows and others, to restrain the defendants from using 
the name of Charles Bellows in their business. The 
complaint alleges : That in the year 1847 ^^^ Charles 
Bellows, the father of the plaintifiF, was established as a 
dealer in wines and spirits, and for six years (until 1853) 
conducted the business under the name of Charles Bel- 
lows, and subsequently under the name of Charles Bel- 
lows & Co. That about 1878 said Charles Bellows 
made an insolvent assignment for the benefit of credi- 
tors, and about the same year the firm of Charles Bel- 
lows & Co. also made a general assignment for the ben- 
efit of creditors. Shortly after the assignment in 1878, 
Charles Bellows, Sr. started a business at 50 Broad 
street; conducting the same as agent for M. E. Bellows, 

* See Matter of Adams, /^'jA page 173, and Note on Operation of 
General Assignments on Trade-Marks, Good Will, etc, following 
that case. 
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his wife. This business was conducted in this form un- 
til his death, in 1890. 

A great deal of testimony has been given as to the 
various changes in business, and succession, as to title, 
etc., of the business at No. 50 Broad street, formerly 
owned by Charles Bellows ; but the plaintiff's cause of 
action is based upon the assignment made by the as- 
signor for the benefit ot creditors, and unless the plaint- 
iff hasy through such assignments, obtained the right to 
use the name of Charles Bellows, he has stated no cause 
of action, because there is no evidence in the case to 
show that the use of the name of Charles Bellows by 
the defendants was calculated to, or did in any way, 
deceive the public, or operate as a fraud upon any right 
of the plaintiff. There is no question of trade-mark, 
nor do I think the plaintiff has shown any exclusive 
right to the use of the name of Charles Bellows, or 
Charles Bellows & Co. While it is true that a person 
may, by proper assignment, convey the right to use his 
name in any business, yet such assignment must be an 
unequivocal and direct conveyance of such right, and 
such right would not pass under the ordinary phrase- 
ology of a general assignment for the benefit of credi- 
tors. As was said in the case of Helmbold v. Helmbold 
& Co., 53 Ifaw. Pr. 453 : 

'' The name of a man is a part of his being, so indis- 
solubly connected with and attached to him that we 
fail to see how the one which distinguishes and separ- 
ates him from all mankind, and enables the public to 
know him and that which he has prepared, can be taken 
from him and given to another, so that the latter, by 
the use of such name, may vend and sell his own prep- 
arations as if they were those of the former. . . . The 
unfortunate being whose property has been swept away 
by the vicissitudes of business has supposed his knowl- 
edge and reputation were still left to him as a capital 
for new beginning. • . . The name of (a man) must 
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Still belong to him to whom his parents gave it. No 
law and no court can take it from him. The property 
which he had acquired belongs to his creditors, but the 
name, and whatever of character, good or bad, belong- 
ing to it, and which he has himself made, are his, and 
must so continue to be until he voluntarily parts with 
them." 

It will need no elaborate reasoning to convince the 
average legal mind that a conveyance to an assignee by 
an insolvent debtor, under our assignment laws, by 
which, under general designation, property is described, 
would not include the right of the assignor to the use 
of his own name in the conduct of any business that he 
might thereafter undertake. 

I do not think that the assignments executed in Sep- 
tember, 1897, operate to confer any right to the exclu- 
sive use of the name of Charles Bellows by the plaint- 
iff in this action. There is no fraud practiced upon the 
public or the plaintiff, and I can see no reason for the 
equitable interference of the court. 

Opinion by Stover, J. 

Complaint dismissed upon the merits, with costs. 

Reeves, Todd & Swatn^ for the plaintiff. 

John H. Montgomery, for the defendant. 
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MATTER OF ADAMS. 
Supreme Courts N. K Special Term ; July, 1898. 

Assigntmnt for creditors ; transfer of individual or firm name as 
trademark.'] The name *' R. & H. Adams,*' under which an 
individual assignor for the benefit of creditors had conducted 
his business prior to the assignment is not a trade-mark which 
passes by the assignment without s(>ecial description, and the 
assignee will be restrained from selling a right to use the name 
as an asset.* 

Motion for a reargument. 

A motion is made to reargue the order to show 
cause why the previous ex parte order directing the 
sale of an alleged trade-mark should not be set aside. 

The party moving to set aside the ex parte order, 
Robert Adams, made a general assignment for the ben- 
efit of creditors. Upon an ex parte application the 
assignee was directed to sell the supposed common-law 
trade-mark bearing the name of ** R. & H. Adams." 
Upon motion this order was set aside, and this motion 
was thereupon made for a reargument. 

Held^ that the motion for a reargument should be 
denied. It was claimed that this trade-mark existed and 
was the property of the assignor at the time of the assign- 
ment, and so incidentally passed to the assignee. Prior 
to the granting of this ex parte order the same assignee 
had sold to Robert F. Adams a half a million of labels 
bearing the name of " R. & H. Adams," to be used 
upon the goods purchased of the assignee by Robert 
F. Adams, or upon any others upon which the labels 
could be properly used without deception. If the as- 
signee is now to be permitted to sell the name ** R. & 

* See Bellows z/. Bellows, a/f//, page 170, and Note on Opera- 
tion of General Assignments on Trade Marks, Good Will, etc., fol- 
lowing this case. 
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H. Adams," as a common-law trade-mark, the result 
will inevitably follow that the purchaser, whoever he 
may be, can place upon the market goods not manu- 
factured by R. & H. Adams, but by such purchaser, 
and stamp thereon the name "R. & H. Adams,'* as 
though such goods were manufactured by Robert 
Adams, the assignor, while for some weeks or months 
Robert F. Adams will have been vending goods man- 
ufactured by Robert Adams or Robert F. Adams with 
labels purchased from the same assignee, and bearing 
the name " R. & H. Adams." It would seem, there- 
fore, that the separation of the name as a trade-mark 
by a subsequent sale to be used notwithstanding the 
rightful use of a vast number of labels bearing the same 
name by the authorization of the assignee, would 
tend to produce confusion and deceit on the public 
purchasing the commodities, and that such a result 
should not be permitted under the cover of a supposed 
transfer by force of the general assignment and a sub- 
sequent ex parte order of this court. 

The supposed trade-mark is substantially the name 
of the assignor Robert Adams, who did business under 
the name of R. & H. Adams. If his name is of value 
as a trade-mark it was made so by the skill and energy 
with which he associated that name in his conduct of 
the business prior to the assignment. If it shall now 
forever be transferred to a stranger to be used, by an 
involuntary transfer so far as Robert Adams is con- 
cerned, and alone by force of an assignment of the 
name by the general assignee whose duty ends with 
the conversion of the property of the assignor into 
money for the payment of debts, then we have the 
case of a stranger using a name not associated with his 
own business solely by force of the assignment, while 
the assignor himself is debarred forever from using his 
own name in his future efforts to retrieve his fortunes 
by intelligence and energy in any way that would lead 
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the public to believe that the same person was manu- 
facturing and vending goods, who formerly manufac- 
tured the same line under the name "R. & H. Adams." 
No authority has yet been cited by counsel to justify 
such a result. 

We may fairly suppose that the justice who set 
aside the ex parte order for a sale of this name had 
some familiarity with the decision of the Court of Ap- 
peals in the leading case of Charles S. Higgins Co. v. 
Higgins Soap Co., 144 N. Y. 462. That case, properly 
construed, is an authority to sustain the ruling of the 
justice instead of being, as the counsel claims, directly 
opposite to the conclusions reached. The Court of 
Appeals there held that the personal name Higgins 
could not be used by the corporation defendant ; that 
the use of a man's family name is one of which he can- 
not be deprived, and that its use by the Higgins Soap 
Company would tend to produce confusion and deceit. 
What would be the result here if a person by the name 
of Smith or Ritchie should be permitted forever after 
to use the name of R. & H. Adams for the manufac- 
ture and sale of goods, and Robert Adams should be 
forever debarred from such use ? See, also, on the 
subjects discussed. Cox's Manual on Trade-Marks, 123, 
citing cases upon kindred subjects. 

It is, therefore, apparent that the justice who set 
aside the ex parte order had considerations of some 
weight, at least, to justify his conclusion, and, there- 
fore, if the defeated party thought him in error, an 
appeal should have been taken instead of a motion for 
a reargument. 

Opinion by Russell, J. 

Motion for reargument denied, with $10 costs. 

William B. Tullisy for moving creditor. 

Ritch, Woodford^ Bovee & Wallace^ for assignor. 
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Note on Operation of General Assignments on Trade- 
Marks, Good Will, Etc. 

Assignments for the benefit of creditors, like other 
contracts, are to be construed upon the same principles as 
other conveyances, and, as a general rule, they pass title to 
such property only as is therein described. Couch v. Dela- 
paine, 2 N. K. 397 ; Wilkes v, Ferris, 5 Johns, 335 ; Piatt v, 
Lott, 17 A^. K. 478 ; Turner v. Jaycox, 40 Barb. 164, afifd 40 
N, Y, 470 ; Bayard v, Hoffman, 4 Johns, Ch, 450 ; Brownell 
V, Curtis, 10 Paige^ 210 ; Storm v. Davenport, i Sand, Ch, 
135 ; Sheldon v. Dodge, 4 Dento^ 217 ; Van Dine v. Willett, 
38 Barb, 319. What the effect would be on an assignment, 
as to its validity, of the failure of the assignor to include 
trade marks, etc., in the deed of assignment need not here 
be considered. 

How far general words of transfer will pass good will, 
trade marks, trade names, etc., has been passed upon in 
very few cases, apparently, from the reported decisions, but 
it seems to be a principle fairly well settled that the kind 
of property usually described as good will of a business 
will pass by the making of a general assignment by the 
owner thereof. The question of what trade marks or trade 
names will pass is, perhaps, not so clear, except registered, 
statutory trade marks, which would pass, probably, if the 
language of the deed of assignment was broad enough to 
include them. The two cases in the text, ante^ Bellows v. 
Bellows and Matter of Adams, are authorities which seem 
to harmonize with the older decisions, holding that a trade 
mark or trade name which consists merely in the name of 
the person making the assignment does not pass ; that it 
cannot be sold as an asset in the hands of the assignee, nor 
can the assignor be restrained from subsequently begin- 
ning business under his own name. This is upon the princi- 
ple that a person cannot be deprived of the right to use his 
own name in anv business which he may establish, unless 
he has disposed of that right by a specific agreement. 
Hegeman v, Hegeman, 8 Daly^ i ; Charles S. Higgins Co. 
V, Higgins Soap Co. 144 N, Y, 462. 

There is a distinction, however, drawn in the cases 
between a trade name which is founded upon the name 
of the individual making the assignment and a trade 
name, or trade mark representing or founded upon locality. 
The distinction in the two names is discussed in Glen 
& Hall Mfg. Co. V, Hall, 61 A^. Y, 226, and a number of 
cases are there collated to illustrate the distinction. Thus, 
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where a bankrupt had conducted a manufactory of certain 
provisions under the title of " Osborne House," and the busi- 
ness and the good will thereof were sold by the assignee 
in bankruptcy, it was held that the bankrupt, whose name 
was Osborne, might thereafter begin business under his 
own name but he was restrained from conducting business 
under the name of " Osborne House," and advertising it in 
a way to lead customers to believe that it was a continua- 
tion of the business formerly conducted by him. Hudson 
V. Osborne, 39 Z. J, {N, S. Ch,) 79. 

In other cases where a trade name does not represent 
the individual names of the persons conducting the busi- 
ness but a name founded upon the nature of the articles 
manufactured or the name, for example, of a magazine, 
such as " Household Words," this is a trade mark or a trade 
name which apparently would pass by general assignment, 
if the words of the conveyance were broad enough to cover 
it, and could be sold by the assignee as an asset. In tlie 
case of Bradbury v. Dickens, (27 Beav. 53) such a name was 

sold for ;^355o- 

Again in Congress & Empire Spring Co. v. High Rock 
Congress Spring Co. (45 N, V, 291), a trade mark on a 
peculiar product of nature, the water of mineral springs, 
generally known in the market and sold as a useful article, 
was upheld. In that case it was declared that the true 
principle applicable to the subject was that the purchaser 
of an article to a trade mark has the right to have the very 
thing which he seeks, and the owner has the right that the 
very thing sought shall be sold for his profit. 

It has been held in this State that a general assignee for 
the benefit of the creditors by virtue of an assignment 
and the acceptance thereof and due acknowledgment, ac- 
quires title to choses in an action of the assignor. McMa- 
hon V. Sherman (Supm. Ct. Gen. T. 4th Dept.) 14 St. R, 
637. It has also been held that a trade mark of an assignor 
passes under a general assignment and may be disposed of 
as other assets. (N. Y. Com. PL, Special T. 1879), Matter 
of Knox, I Month, Z. Bui. 47. 

In Hegeman v. Hegeman (8 Daly i), it is said, at page 
8 : ** The proprietary right which a man has acquired in a 
trade mark, as in the use of his name, or in any name, 
general or otherwise, which designates a particular busi- 
ness established and carried on by him, in valuing what has 
been previously described as the good will of the business, 
is, being in the nature of property, transmissible by assign- 
ment or bequest ; (citing a large number of cases) and 
will pass with the sale of the business to which the name 
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or trade mark is attached ; or under a general assignment, 
for the benefit of creditors, which by its terms, transfers all 
the insolvent's property for the payment of his debts, al- 
though it may not be specified in the schedule annexed to 
the assignment, or which, under our statute, is subsequently 
made out and filed." Citing Hall v. Barrows, lo fur. {N, 
S.) ^5 ; Burns v. Bedford, 33 Law, /. (^. S) 465 ; Edelsten 
V. vick, 1 1 Hare, 78 : Hudson v. Osborne, 39 Law, J. {N. 
S, Ch.) 79 ; Couch v, Delapaine, 2 N. V. 397 ; Piatt v. Lott, 
17 /d. 478 ; Cram v. Union Bank, i Add, Ct. of App, Dec. 
461 ; Miller v, Halsey, 4 Abb. Fr. {N. S.) 28. 

The language above quoted must be considered in con- 
nection with the definitions and explanations in the same 
case, however, as to what constitutes an assignable trade 
mark, or trade name. Thus it is said at page 4 : 

** When, however, the whole pecuniary value of a name 
in its connection with an article of merchandise, or a manu- 
facture, or a business, is derived solely from the personal 
qualities of the one to whom the name belongs, such as his 
skill, special knowledge and experience, or from the fact 
that the article is produced under his personal supervision 
which imparts to it a special value, then the right to the 
name is not transmissible. 

** A trade mark may consist in a name, or in a symbol or 
device used to indicate the nature, quality or identity of an 
article of commerce whether it consists of an article that 
any one is at liberty to fabricate, compound or vend, or 
which originated with, or the exclusive right to manufac- 
ture or vend which is under the protection of a patent, or 
otherwise in the person or proprietor by whom the trade 
mark was devised. It may exist where the name of the 
article and of the proprietor are so blended together that 
the right to the use 01 the name is indispensable to the use 
of the trade mark, or may consist of the name alone of the 
manufacturer or proprietor, or may exist where the article 
fabricated is so made or shaped that the peculiar form 
of it is designed to, and does, serve as a trade mark ; as in 
the case of a sewing machine, the iron framework of which 
was so constructed as to represent and form the two initial 
letters of the proprietor's name. 

" A person may acquire the right known as the good 
will in a business from its being established in a particular 
place, from which he has derived, or may derive, profit, 
atid where there is attached to the business a name indicat- 
ing to the public where, or in what manner, it is carried on ; 
and this is a right which will be protected in a court of 
equity, even where he removes the business to another 
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place. The proprietary interest which a person has in his 
name, so far as any pecuniary value arises from the use of 
it, which a qourt of equity would protect, or which may be 
transmissible by assignment, is necessarily connected with 
some business, trade mark, or other interest, through which 
a pecuniary value has become attached to it." 

In none of the New York authorities cited in the Hege- 
man case was the specific question decided as to the trans- 
fer of trade marks by general words of conveyance in an 
assignment for the benefit of creditors. 



McKEAN V. NATIONAL LIFE ASS'N. 
Supreme Courts N. Y. Special Term; September, 1898. 

Attachment ; annulment by judgment: effect of stay,] Upon the 
rendition of a judgment for the plaintiff for nominal damages 
only, and a consequent judgment for the defendant for costs, 
which operates to annul an attachment granted in the action, 
such annulment is suspended during the operation of a stay 
g^nted by the court to the plaintiff to allow him to appeal 
from the judgment, and while such stay is in force a motion 
under Code Civ. Pro. $711, to vacate a notice filed against real 
property to acquire an attachment lien, is premature.* 

The plaintiff having obtained an attachment against 
the property of the defendant on the ground that it was 
a foreign corporation, caused its real estate to be levied 
upon, and a notice in that behalf to be filed with the 
county clerk, as required by subdivision i of section 
649 of the Code of Civil Procedure. Since then the 
case has gone to trial, and, a verdict for nominal dam- 
ages having been awarded to the plaintiff, judgment 
has been entered in favor of the defendant for a sum 
representing its taxable costs less the sum of six cents, 
which was the amount of plaintiff's verdict. The 

* See Henry v. Salisbury, post, page 182 and notes. 
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trial justice, as appears from the minutes of the 
court, granted to the plaintiff a stay of execution for 
sixty days after notice of entry of judgment. That 
stay is still operative. Furthermore, it appears that 
the plaintiff had served a notice of appeaf from the 
judgment to the appellate division, and intends in good 
faith to prosecute his appeal, and to stay proceedings 
during its pendency, in the manner provided by law. 
The defendant now moves for an order canceling the 
notice filed on the levy made upon the real estate, under 
section 711 of the Code of Civil Procedure, which pro- 
vides that where an attachment has been vacated or 
annulled, or has been discharged as to real property 
attached, the court may, in its discretion, direct any 
such notice to be canceled of record. Section 3343 of 
the Code (subdivision 12) declares that an attachment 
is said to be ''annulled " when the action in which it 
was granted abates or is discontinued, or a final judg- 
ment rendered therein in favor of the plaintiff is fully 
paid, or a final judgment is rendered therein in favor of 
the defendant. In the latter case, however, it is further 
provided that " a stay of proceedings suspends the effect 
of the annulment and the reversal or vacating of the 
judgment revives the warrant.** 

Heldy that the motion should be denied. The coun- 
sel for defendant contends that the stay of proceedings 
thus referred to means something more than a stay of 
execution such as the plaintiff now has or may acquire 
on giving security on appeal. In this I find myself un- 
able to agree with him. What other kind of stay of 
proceedings after entry of a money judgment could be 
obtained, or even would be desirable, it is somewhat 
difficult to imagine. Clearly, what the legislature had 
in mind was the protection of the plaintiff in whatever 
he had secured under his attachment pending an appeal 
or motion to vacate. To that end it was properly con- 
sidered not enough to provide for a revival of the 
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warrant, if the judgment should be vacated or reversed, 
for in the meantime the benefits of the levy would be 
lost, and there might be no property which could be 
reached upon such revival. To avoid any such result, 
and to afford a full measure of protection to the plaint- 
iff, it was, therefore, provided, as I read the statute, 
that the effect of the annulment should be suspended, 
if proceedings for the enforcement of the judgment are 
stayed during the pendency of the attack upon the 
judgment by motion to vacate it on appeal. It seems 
to me that this is not only an intelligible, but even a 
necessary, construction of the section of the Code in 
question. 

The defendant also moves to vacate the attachment 
upon the papers on which it was granted. I hardly 
think that it is proper to entertain this application at 
the present time. The warrant really stands annulled 
by operation of law, although the effect of the annul- 
ment for certain purposes is suspended by the stay. 
Should the warrant be revived by a reversal of the 
judgment, the defendant will then be in a position to 
make such a motion. 

Opinion by Beekman, J. Motion denied, with $io 
costs. 

Edwin D. Worcester, Jr., for the defendant and 
motion. 

Campbell & Hance, for the plaintiff, opposed* 
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HENRY V. SALISBURY. 

Supreme Courts First Department, Appellate Ditnston; 

October, 1898. 

Attach ment ; reinstatement by reversal ofjudg ment in favor of defend- 
ant]. Where an attachment is annulled by a judgment in fa- 
vor of the defendant, under Code Civ. Pro. §3343, subd. 12, and 
an undertakinfjT is given on appeal therefrom, the attachment is 
reinstated and the annulment suspended ; and cannot be va- 
cated until a final determination of the appeal.* 

* See McKeon v. National Life Assn. ant€, page 179. 

Subdivision 12 of section 3343 of the Code of Civil Procedure 
reads as follows : 

" A warrant of attachment against property is said to be ' an- 
nulled/ when the action* in which it was granted, abates or is dis^ 
continued ; or a final judgment, rendered therein ^in favor of the 
plaintiff is fully paid ; or a final judgment is rendered therein in fa- 
vor of the defendant. But, in the case last specified, a stay of pro- 
ceedings suspends the effect of the annulment, and the reversal or 
vacating of the judgment revives the warrant." 

In Haeblert/. Myers, {z^Abb.N, C 236), an attachment secured 
by the plaintiffs here in another action had been vacated, upon mo- 
tion of the defendants in this action, who were junior attachment 
creditors in the action in which the 'plaintiffs' attachment was va- 
cated. Thereafter the defendants here secured judgment in the 
former action, the attached property was sold and the proceeds paid 
to the defendants here. The plaintiffs here had meantime appealed 
to the Court of Appeals from the order vacating their attachment 
and after the proceeds of the attached property had been paid to 
the defendant here the order vacating the plaintiffs* attachment was 
reversed and the attachment was reinstated. The plaintiffs then 
demanded of the defendants payment of the money received by 
them, and upon refusal this action was brought. Van Brunt, J., 
at the New York Special Term, held, on demurrer to the complaint, 
that the action could not be maintained . This decision was affirmed 
at general term (58 Hun, 179) but reversed by the Court of Appeals 
(132 A^. K 363). The court remarked that the right of restitution 
after reversal rested upon principles well recognized by the common 
law, and that the statutes on the subject were not exclusive of the 
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Appeal by the plaintiff from an order of the New 
York Special Term, granting the defendant's motion to 

common law right but were to be construed as giving rights in ad- 
dition to those founded upon the common law. The court remarked 
at page 368 : 

** The right of the plaintiffs to recover could hardly be ques- 
tioned if the money had absolutely belonged to them when it was 
paid by the sheriff to the defendants, but inasmuch as they only had 
alien upon it and^had not then completed their title, it is claimed that 
no action will lie for their relief. In taking this position the de- 
fendants lose sight of the fact that a lien is property in the broad 
sense of that word, and although it has no physical existence it ex- 
ists by operation of law so effectively as to have pecuniary value, 
and to be capable of being bought and sold. They also ignore the 
proceedings that were in progress to convert the liens into a title to 
the fund. This makes the successful prosecution of the appeal a 
barren victory and enables the party in fault to retain the fruits of 
his own wrong." 

Where an order of arrest has been granted in an action and, after 
judgment in favor of the plaintiff, a body execution has been issued, 
the order of arrest is not reinstated by a reversal of the judgment 
and the ordering of a new trial. People exrel, Roberts v. Bowe, 81 
N. Y. 43 ; Bowman v. Bowe, 40 Hun, 489 ; nor can the order of 
arrest in such a case be reinstated on motion, but // seems a new or- 
der can be issued. Wilson v, Ryder, 1 3 Civ. Pro, /?. 69. 

After the reversal of a judgment or order a party may secure 
restitution either by motion in the original action or by a new action. 
Haeblerv. Myers, 132 N. Y, 363; Clark v. Pinney, 6 Cow, 297; 
Kidd V. Curry, 29 Hun, 215 ; Lott v, Sweezy, 29 Barb. Zj, 

The following are the present provisions of the Code of Civil Pro- 
cedure for restitution under the various actions and proceedings : 
Section 445, where the defendant is allowed to defend after service 
of the summons on him otherwise than personally; §1005, after 
granting new trial on motion based on exceptions, etc.; §1216, re- 
quiring an undertaking for restitution where judgment is granted 
after publication of the summons; ^1292, where judgment is set 
aside for any cause otherwise than reversed on appeal; §1333, resti- 
tution generally upon reversal of an order or a judgment on ap- 
peal; §2142. restitution after reversal of determination in certiorari 
proceedings; §2263, summary proceedings to recover land; §3058, 
restitution upon reversal of justice's judgment; and §3343 discussed 
in the case in the text. 
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vacate a writ of attachment issued in the action, and 
discharging the undertaking. 

This action was begun by Harry S. Henry, in Sep- 
tember, 1893, and an attachment was granted against 
the defendant Munroe Salisbury, who was a non-resi- 
dcnt. The action was tried on March 16, 1896, and re- 
sulted in a verdict for the plaintifiF for a considerable 
amount of money, upon which judgment was entered. 
An appeal was taken from that judgment to this court, 
and it was reversed, the court holding that the facts 
alleged in the complaint and proved did not make out 
a cause of action, and that the plaintiff should have been 
nonsuited. Another trial was had in December, 1897, 
at which the same evidence only was presented to the 
court, and thereupon, at the close of the case, the court 
directed a verdict for the defendant. Judgment W8S 
entered upon that verdict, and an appeal was taksSy** ii 
an undertaking staying proceedings upon the judgmf Ok 
pending the appeal was duly given. Such being^ ie 
condition of affairs, a motion was made at the sr al 
term for an order vacating the warrant ot attachment 
upon the ground that the plaintiff had no cause of action 
against the defendant. That motion was granted, and 
from the order granting it this appeal is taken. 

Held, error. There can be no doubt of the right of 
a defendant against whose property a warrant of attach- 
ment has been issued to move to vacate the attachment 
upon the ground that no cause of action is made to ap- 
pear by the complaint; nor is there any question that 
the court may properly grant such a motion, although 
it has been held that an attachment will not be vacated 
for such reason unless there is no doubt whether a cause 
of action is set out in the complaint. Furbush v. Nye, 
17 App. Div. 325. In this case, therefore, as it appears 
that no cause of action is set out against the defendant, 
the attachment might very properly have been vacated 
but for the provisions of the Code of Civil Procedure 
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which fix the status of a warrant of attachment during 
the time that an appeal is pending from a judgment in 
favor of the defendant and after proceedings upon that 
judgment have been stayed pending the appeal. By 
section 3343, subdivision 12, it is provided that the war- 
rant of attachment is said to be annulled when final 
judgment is rendered in favor of the defendant in the 
action in which the warrant was granted. But the 
statute provides that in that case a stay of proceedings 
suspends the efifect of the annulment, and the reversal 
or vacating of the judgment revives the warrant. By 
this statute, when the judgment for the defendant was 
entered the warrant was annulled ; that is, it became 
entirely vacated and of no force for all purposes. But 
although it was annulled, it was clearly not the inten- 
tion of the legislature that it should be finally done 
away with or that its lien should be lost, because the 
subsequent provision of the section quoted just above 
expressly suspends the annulling of the warrant until 
the appeal has been finally determined, \yherean appeal 
has been taken with a stay of proceedings. The statute 
having thus provided, it would not be proper for the 
court to take upon itself to make any other direction as 
to the warrant than that which the legislature has seen 
fit to give. So long as the appeal is pending with a 
stay, the annulment is suspended ; and if the judgment 
should be reversed, by the express provisions of the 
statute the warrant of attachment would be reinstated. 
The annulment of the warrant takes place because of 
the judgment by which it has been determined that the 
plaintifif has no cause of action ; but the statute thus 
annulling it nevertheless reserves a final conclusion as 
to the validity of the warrant until it shall be determined 
upon the appeal that the determination that there was 
no cause of action was a correct one ; and if that should 
prove to be incorrect, the legislature intends that the 
warrant should stand. This is entirely inconsistent 
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with any power in the court to vacate the warrant ab- 
solutely because the plaintiff has not made out a cause 
of action. If it is vacated absolutely for that reason, it 
does not revive upon the reversal of the judgment for 
the defendant, and so much of the statute as then revives 
it cannot operate. 

Opinion by Rumsey, J. Barrett, O'Brien and In- 
graham, JJ., concurred. 

Order reversed, with ten dollars costs and disburse- 
ments, and motion denied, with ten dollars costs 

Nathaniel Cohen, for the plaintiff, appellant. 

H. M. Whitehead, for the defendant, respondent 



STEARNS V. STEARNS. 

Supreme Court, First Department, Appellate Division; 

August, 1898. 

Divorce; alimony to defend ; case dishonestly contested^ Where it 
appears conclusively on the face of the papers presented on a 
motion by a wife for alimony to defend a suit for divorce, that 
the defence is merely formal and it is obvious that the case is 
dishonestly contested, the motion should be denied.* 

* The general rule that alimony will be allowed to a wife to 
defend a suit for an absolute divorce where she denies under oath 
the charges made against her is illustrated in Pettee v. Pettee, 45 
St, R, 549 ; s. c, 19 Supp. 31 X ; Rublinsky i/. Rublinsky, 24 Supp, 
920; Frickel v. Frickel,4 Misc, 382, and cases cited in Note on 
Alimony to Defend, i A^. K. Ann, Cas. 228. 

See also Note on Modification of Decree as to Alimony, 5 JSl, Y, 
Ann, Cas, g. 

In Bailie v. Bailie (30 App,Div, 461 ; rev'g 5 A^. Y, Ann, Cas. 
193), the wife was charged with adultery with the man to whom she 
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Appeal by the plaintiff from an order made at the 
N. Y. Special Term awarding the defendant alimony 
pendente lite. 

had been married after having secured a Dakota divorce. She denied 
the charge of adultery and set up the foreign decree as justifying 
her second marriage. It appeared on the face of the papers that 
the decree was invalid, because of the failure of the Dakota courts 
to acquire jurisdiction of the husband in that action. The court 
below granted alimony, but the order was reversed on appeal and 
the court by Barrett, J., said at page 462 : " As such adulterous 
intercourse stands confessed upon the record, it was not proper to 
allow the defendant a counsel fee, or to require the plaintiff to pay 
her a weekly sum for the support of the child of their marriage. 
The plaintiff, under the circumstances, is the proper custodian of 
the child, and the court should not, even impliedly, recognize the 
defendant's right in that respect by requiring the plaintiff to fur- 
nish her with the means of maintaining the present custody. Ap- 
plications for alimony and counsel fee should not be granted where 
the wife either confesses the adultery, or confesses the act charged 
as such, without lawful excuse." The court distinguishes the case 
of Starkweather v. Starkweather (29 Hun^ 488) which was a similar 
action except that in the last mentioned case the defendant made 
countercharges against the plaintiff. 

Where the charges of adultery by a wife in an action by her 
against her husband for an absolute divorce, are all made on infor- 
mation and belief and she offers no evidence showing reasonable 
probability that she will succeed in the action, while the husband 
denies the charges absolutely, alimony should not be granted. 
Downing v. Downing, 23 App, Div, 559. 

In an action to annul a marriage on the ground that the wife, the 
defendant, had a husband living at the time of the marriage, and 
this fact clearly appears on a motion for an allowance to defend, 
the motion should be denied. Hopper v. Hopper, 92 Hun^ 415. 

For late cases as to the amount of alimony see Cowles v, Cowles, 
29 App, Div, 476 ; Kabatchnick v, Kabatchnick, 26 App, Div, 292 ; 
Atherton v. Atherton, 155 A^. K. 129 ; S. C, 5 N, V. Ann, Cas, 92 ; 
Van Gieson v. Van Gieson, 26 App, Div, 347 ; Patterson v, Patter- 
son, 4 App, Div, 146. 

An allowance for expenses in conducting a matrimonial action 
cannot be made after a decision has been rendered, but before 
judgment is entered. Winkemeier z/. Winkemeier, ix App. Div. 

199- 
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Action by Franklin A. Stearns against Elizabeth A. 
Stearns for absolute divorce. 

Held, that the order should be reversed. The gen- 
eral rule undoubtedly is to award alimony in cases like 
the present, and almost as of course, where the defend- 
ant denies her alleged guilt on oath. It is well settled 
that the court will not try the merits upon conflicting 
affidavits. This rule, however, is subject to qualifica- 
tion where it clearly appears that the success of the 
husband in the action is inevitable. If the undisputed 
or unexplained facts show that the wife has no reason- 
able hope of success in her defense, the court will not 
compel the husband to support her, even pending the 
action. The wife, in applying for temporary alimony, 

And a meritorious ground of appeal must be shown before an al- 
lowance will be made for the prosecution thereof. Id. 

As to time when application must be made on appeal, see Hal- 
sted V. Halsted» 21 App. Div, 589. 

As to the effect of the amendment to Code Civ. Pro. §1759, con- 
cerning the modification of decrees as to alimony, see Hauscheld v. 
Hauscheld, 33 App. Drv, 296 ; Kunze v, Kunze, 5 N, V, Ann, Cos. 
8 ; and Note on Modification of Decree as to Alimony. Id. 9 ; 
Walker «/. Walker, 21 App, Div, 219 ; Tonjes v, Tonjes, 14 Id. 542 ; 
Noble V. Noble, 10 Id, 395. 

Alimony is a mere incident to an action for divorce and failure 
to demand it in the complaint does not preclude the granting of an 
allowance where a decree is granted by default. Hecht v, Hecht, 
\\Misc. 597. 

An agreement between the wife and her attorney in an action 
for a separation that he shall receive part of the alimony awarded 
to her in the suit is void as against public p>olicy. Van Vleck v. 
Van Vleck, 2X App, Div, 272. 

The court cannot make an extra allowance to the wife at the trial 
of an action for a separation. Id, 

In Hoefler v. Hoefier, (2 App, Div, 8 ; s. c . , 4 A^. K, Ann, Cas, i), 
it was held that an action could be maintained by a wife against her 
mother-in-law to recover the amount of alimony awarded to the 
wife against her husband in an action for a separation, where it ap- 
pears that the husband's mother had induced him to depart from 
the State and had furnished the means to him wherewith to go. 
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if a defendant, must always show that she has a sub- 
stantial defense to the suit. " This is required," as said 
in Nelson on Divorce and Separation (page 798), " to 
prevent imposition upon the court, and to protect the 
husband." In the present case the defendant's mere 
general denial of guilt is plainly false. It can only 
have been interposed to deceive the court, and to se- 
cure, unmeritoriously, the benefit of the ordinary rule. 
It appears from the affidavits of several apparently 
credible witnesses that the defendant has been living 
in open adultery with a man named Nahm. It is be- 
yond question that she lived with this man, as his wife, 
at Miss Hoffman's house, in this city. She herself 
rented the room in this house, which she subsequently 
occupied with Nahm. Miss Hoffman and her sister, 
Mrs. Freeman, ultimately suspected her relations with 
Nahm, and compelled her to remove from their prem- 
ises. She was then arrested upon a charge made by 
Mrs. Freeman, of malicious mischief, in the alleged de- 
struction of the furniture and carpets in the house. In 
the examination before the police magistrate, testimony 
was gtven showing that she had lived with Nahm, as 
his wife, in the house in question. The defendant then 
testified upon her own behalf, but failed to deny the 
accusations with regard to Nahm. The latter was also 
examined, and admitted that, although he was not the 
defendant's husband, he had lived with her, in Mrs. 
Hoffman's house, as her husband, and that he had there 
passed under the name of Stearns. All this appeared 
in the affidavits below, yet the defendant permitted 
these affidavits to remain undenied, nor did she ask 
leave to rebut or explain them. On the contrary her 
learned counsel seemingly contented himself with the 
argument that these overwhelming affidavits were defec- 
tive in a singular particular, namely, in not adequately 
identifying the defendant as the Mrs. Stearns who 
lived in Miss Hoffman's house, and who was examined 
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in the police court. This criticism is without merit. 
The affiants positively depose that the person of whom 
they are speaking is the defendant in this action, and 
Mrs. Stearns has not ventured to depose to the con- 
trary. Her identification is clearly and circumstan- 
tially shown, and her guilt follows beyond all reason- 
able doubt. To compel the plaintiff to support this 
woman pendente lite^ under the extreme circumstances 
disclosed, would be to shut our eyes to demonstrated 
guilt, and to permit an abuse of the wholesome rule to 
which we have referred. That rule is justly applicable 
to honestly contested cases. It should not be extended 
to cases which are dishonestly contested, and where 
the denial of the charges is but formal and general, 
leaving the actual facts which establish guilt undenied 
aud unexplained. 

Opinion by Barrett, J. Van Brunt, P. J., Rum- 
SEY, McLouGHLiN and Ingraham, JJ., concurred. 



Order reversed and motion denied. 



Joseph E. Bullen^ for the plaintiflF, appellant. 
Michael Schaap, for the defendant, respondent 



HILLEBRANDT v. AVERY. 

Supreme Courts First Department, Appellate Division; 

August, 1898. 

Attorney and client ; summary remedy against attorney ; when not 
granted,] A summary order requiring an attorney to pay over 
money belonging to his client will not be made unless the 
attorney received such money in his professional capacity as an 
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attorney. So held where an attorney who had retired from 
practice collected death benefits under a power of attorney, but 
not through any legal proceeding.'*' 

Appeal from an order made at the N. Y. Special 
Term requiring an attorney to pay over money belong- 
ing- to his client. 

Application was made in the name of one Claire 
Hillebrandt for an order directing Robert Avery (the 
appellant), an attorney of this court, to pay over cer- 
tain moneys collected by him as an attorney at law. 
The application is based upon an affidavit made by the 
attorney for the respondent, and is based entirely upon 
information contained in letters from the United States 
consul at Beirut, Syria, a letter from the respondent, 
and interviews with the appellant. In reply to that, 
the appellant interposed an affidavit which denies that 
the money was received by him as an attorney at law, 
or that any professional relations existed between him- 
self and the respondent. It seems that the husband of 
the respondent died, and that at the time of his death 
he was a member of certain beneficial associations in 
the United States, from whom his widow was entitled 
to receive a sum of money upon his death ; that, after 
the death of the respondent's husband, the respondent 
forwarded to the appellant a power of attorney, by 
which the appellant was constituted the respondent's 
" true and lawful attorney for me and in my name, 
place, and stead to collect and receipt for the amounts 
due me from the * American Legion of Honor ' and the 
* Knights of Honor,' beneficial associations in the 
United States, of which my late husband. Major Hugo 
Hillebrandt, was a member ;" and that, in pursuance 
of this power of attorney, the appellant, without legal 
proceedings, obtained from these associations the sum 

* For a full discussion of the question here raised, see Note on 
Summary Remedy of Client against Attorney* ante^ page 6. 
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of $5,cxx). The appellant further swears that, although 
he had been admitted to practice as an attorney and coun- 
selor at law in the courts of this State, during the last 
ten years or more he has not been engaged in active 
pratice, and has not taken any cases for hire. A letter 
was also submitted written by the appellant to the re- 
pondent, apprising her of the death of her husband, and 
making suggestions as to his claims against these bene- 
ficial associations, and in which the appellant offers to 
fill out the necessary proofs of death, so that, when the 
certificates were received, a Mr. Collette, in Washing- 
ton, might attend to the collection of the money for the 
petitioner, as the petitioner's husband had arranged 
with Mr. Collette to do and transfer the same to the 
petitioner. 

Held^ that the order should be reversed. There is not 
m this power of attorney, nor in the letter to the peti- 
tioner, any statement that the appellant was acting as 
an attorney at law, or in any other capacity than as an 
agent or attorney in fact in the collection of this money. 
The facts stated in this afiidavit were not questioned, 
nor is there the slightest evidence to show that the 
appellant was actually retained as an attorney at law 
to prosecute any claims for the petitioner, or ever acted 
for her in any professional capacity. He collected this 
sum of money for her, under a power of attorney 
authorizing him to receive it from the persons from 
whom it was due ; but there is nothing that appears in 
the relations of these parties to each other to show that 
this appellant ever occupied any professional relation 
to the petitioner, or that the money which he collected 
was collected as her attorney at law, rather than as her 
attorney in fact. For these reasons, I think the peti- 
tioner has mistaken her remedy. Summary proceed- 
ings of this character are not sustained except upon 
clear proof that the relation of attorney at law and 
client existed, and that an attorney at law had received 
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the money or the property of a client while acting in 
his professional capacity, and had failed to account for 
it to the client. In this case, upon the facts stated, the 
petitioner's proper remedy was an action at law, and 
not an application of this character. I think, therefore, 
that the order appealed from should be reversed, and 
the proceedings dismissed ; but as the appellant seems 
to have conceded that he has misappropriated this 
property of the petitioner, received by him as her agents 
and certainly suggests no excuse for his failure to 
account for it to her, the reversal is without costs. 

Opinion by Ingraham, J. Van Brunt, P.J., and 
Barrett, Rumsey and McLaughlin, JJ. concurred 

Order reversed, without costs. 

William Anthon, for appellant. 

Thomas C. Kinney^ for respondent. 



MATTER OF VAN BEUREN. 

Supreme Courty First Department ^ Appellate Division ; 

May, 1898. 

Judgment ; leave to sue thereon ; when necessary, 1 The fact that it 
is necessary to bring an action not only to establish the right 
to a recovery, but also to fix the amount due, under a former 
decree, shows that it is not a judgment for a sum of money 
within the meaning of Code Civ. Pro. { 191 3, requiring leave of 
court before an action can be brought thereon.* 

Appeal by Frances A. Wotherspoon and others, ap- 



* See Note on Action on Judgment, following this case. 
Vol. VL— I x 
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pearing specially in this proceeding for the purposes of 
the motion and of this appeal only, from an order of the 
Supreme Court, made at the N. Y. Special Term, grant- 
ing leave to the petitioners, Elizabeth S. Van Beuren 
and others, to bring an action against the said Frances 
A. Wotherspoon and others. 

It appears from the proposed complaint that the re- 
spondents, as plaintiffs, in January, 1896, began an ac- 
tion against the appellants to procure certain relief aris- 
ing out of a lease which the respondents' ancestor had 
made to the appellants and others. It was adjudged, 
among other things, as the result of that action, that the 
appellants should pay to the respondents, for the use 
and occupation of the premises in question, a certain 
sum, which was fixed as the value of that use and occu- 
pation to March i. 1897, the date of the entry of the 
judgment. The judgment further provided that " and 
the defendants, objecting and insisting that the plaintiffs 
are not entitled to the value of the use and occupation 
of said premises since the date of the referee's report, 
it is hereby ordered, adjudged and decreed that this 
judgment shall not bar or be a defense to a recovery 
hereafter, by the plaintiffs or those claiming under them 
in any other action or proceeding which they may bring 
against the defendants or any of them for such use and 
occupation." The respondent's motion for leave to sue 
on this decree was granted, and this appeal was taken. 

Held^ error. Pursuant to the judgment entered the 
plaintiffs had the right, upon payment of a certain sura 
of money, to take possession of the premises, and on 
May 8, 1897, they took possesssion of those premises, 
and in the settlement of the amounts due, which was 
necessary to enable them to take such possession, the 
amount which had been fixed as the value of the use and 
occupation down to March i, 1897, was paid and satis- 
fied. But the plaintiffs claim that the defendants, hav- 
ing occupied the premises from March t, 1897, to May 
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8, 1897. are still indebted to them for it, and they have 
made this motion for leave to bring an action upon the 
judgment fixing the amount for the use and occupation 
to March i, 1897, claiming that pursuant to that judg- 
ment they are entitled to recover the value of the use 
and occupation at the same rate from March i, to May 
8, the time when the possession of the premises was 
finally delivered to them. The appellants, on the con- 
trary, insist that whatever may be the effect of the judg- 
ment as fixing the rights of the parties to the use and 
occupation of the premises and its value, it is not a judg- 
ment upon which an action can be brought, and for that 
reason no leave to sue should have been granted. The 
Code provides that an action upon a judgment for a sum 
of money, rendered in a court of record in this State, 
cannot be maintained between the original parties to the 
judgment unless the court in which the action is brought 
has previously made an order granting leave to bring 
it. (Code Civ. Pro. § 191 3). This is the only provision 
requiring leave to sue to be given before the bringing 
of an action upon a judgment, and it is the only author- 
ity giving to the court the power to grant such leave. 
In terms, it applies only to a judgment for a sum of 
money. That has been construed to mean not only a 
final judgment within the technical sense of that term, 
but one which has been duly docketed and upon which 
an execution can be issued. Hanover Fire Ins. Co. v. 
Tomlinson, 3 Hun^ 630. The judgment must be one 
which requires the payment of a sum of money, so that 
the amount to be paid and the circumstances under 
which it should be paid are fixed by the judgment and 
can be ascertained by a resort to it. Catlin v. Doughty, 
12 How. Pr. 457. This judgment is clearly not within 
that provision of the Code. It is not a judgment for a 
sum of money at all. Whatever may be its force and 
effect as an adjudication upon the rights of the parties, 
from which it may be inferred that the appellants are 



U^6 VOLUME VL 



Note on Action on Judgment. 



bound to pay lor the use and occupation of the prem- 
ises» it contains in itself no direction requiring such pay- 
ment, nor does it fix any sum which is to be paid. If it 
did do so, it would be a judgment for a sum of money, 
and in that case an execution might be issued upon it 
and no action need be brought. The very fact that it 
is necessary to bring an action not only to establish the 
right, but to fix the amount, shows that the judgment 
is not one within the provisions of section 1913 of the 
Code. 

Opinion by RuMSEY, J. Van Brunt, P. J., Bar- 
rett, O'Brien and McLaughlin, JJ., concurred. 

Order reversed, with ten dollars costs and disburse- 
ments, and motion denied, with ten dollars costs. 



Nelson S. Spencer^ for the appellants. 
William Mitchell^ for the respondents. 



Note on Action on Judgment. 

I. Statutes, 
II. On what judgment. 

a. Domestic, 

b. Foreign. 

c. Federal, 

III. When leave to sue necessary, 

IV. Justice's judgments. 
V. Practice, 

I. Statutes. 

The statutes relating to actions on judgments have 
undergone considerable change since the adoption of the 
Code of Procedure, and the somewhat onerous requirements 
of the old law have been materially modified by later enact- 
ments. The cases decided before the changes were made, 
therefore, are not in all respects good authorities under the 
statute as it now exists. 

Section 71 of the Code of Procedure provided: 



NEW YORK ANNOTATED CASES. 197 



Note on Action on Judgment. 



''No action shall be brought upon a judgment rendered 
in any court of this State, ei^cept a court of a justice of the 
peace between the same parties, without leave of the court, 
for good cause shown, on notice to the adverse party ; and 
no action on a judgment rendered by a justice of the peace, 
shall be brought in the same county within five years 
after its rendition except in case of his death, resignation, 
incapacity to act, or removal from the county, or that the 
process was not personally served on the defendant, or on 
all the defendants, or in case of the death of some of the 
parties, or where the docket or record of such judgment is, 
or shall have been, lost or destroyed." 

With the adoption of the second half of the Code of 
Civil Procedure the above section was divided, and 
amended, and as changed re-enacted as sections 1913 and 
3154. The former section was amended in 1896, (Z. 1896, 
c. 568) by the addition of the present subdivision i, and 
the two sections now read as follows : 

§ 1913. Except in case where it is otherwise specially 
prescribed in this act, an action upon a judgment for a sum 
of money, rendered in a court of record of the State, can- 
not be maintained, between the original parties to the 
judgment, unless, either 

1. Ten years have elapsed since the docketing of such 
judgment ; or, 

2. It was rendered against the defendant by default, 
for want of an appearance or pleading, and the summons 
was served upon him, otherwise than personally ; or 

3. The court in which the action is brought has pre* 
viously made an order, granting leave to bring it. Notice 
of the application for such an order must be given to the ad» 
verse party, personally, unless it satisfactorily appears to 
the court, that personal notice cannot be given, with due 
diligence ; in which case, notice may be given in such a 
manner as the court directs. 

§ 3154. In an action upon a judgment of a justice of 
the peace, brought in the county wherein it was rendered, 
within five years after the rendition thereof, against a de- 
fendant upon whom the summons was personally served, 
no costs can be recovered, except where the justice, who 
rendered the judgment, is dead, or out of ofiBce, or other- 
wise incapable of acting ; or has removed from the county ; 
or where one of the parties has died ; or where the docket 
of the judgment has been lost or destroyed. 

It is thus seen that an action may be brought, as a 
matter of right presumably, on a judgment for a sum of 
money rendered in a court of record, if ten years have 
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elapsed since the docketing of the original judgment or 
the conditions exist as specified in subdivision 2 of § 1913. 
In other cases application must be made to the court, and 
while the statute does not now specifically require ** good 
cause to be shown" why leave should be granted there ap- 
pears to be no doubt that this is still a necessary pre-requi- 
site to the granting of the order. 

The statute appears to contain no prohibition against 
an action on a justice's judgment, but only a penalty that 
no costs shall be allowed where the action is brought within 
five years, etc. 

The amendment made to Code Civ. Pro., § 1913, in 
1806, as above set forth, was probably made to meet the 
efi^ct of the decision in Importers' & Traders' Nat. Bk. v. 
Quackenbush (143 ^. V. 567 ; s. c, i JV, Y. Ann, Cas. 20), 
where it was held that the ten years' limitation as to sup- 
plementary proceedings was absolute, and that such pro- 
ceedings could not be had ten years after the return of an 
execution unsatisfied. 

II. On what judgments. 

Domestic.'] " As a general rule, a party has aright to sue 
on any cause of action which he holds. Any statutory ex- 
ception to that right must be distinctly expressed." Good- 
year Dental Vulcanite Co. v. Frisselle, 22 ffun^ 174 ; rev'g, 
57 How. Pr. 255. It was therein held that a judgment of 
the U. S. Circuit Court, though docketed in a county clerk's 
office, still remained a judgment of that court, and an action 
could be brought thereon without first obtaining leave 
from the court to do so, as required by Code Civ, Pro. § 71. 
See, to same effect, Morton v. Palmer, 39 St R, 236 ; s. c, 
21 Civ, Pro. ^. 94 ; 14 Supp, 912. 

A judgment of foreclosure, directing a sale of mort- 
gaged premises and the payment by the defendant of any 
deficiency which may arise on such sale, is not such a 
judgment as is contemplated by Code Civ. Pro., § 71, relating 
to the bringing of actions on judgments, and' upon such 
judgments, further proceedings, such as the confirmation 
of the referee's report, etc., must be had before a personal 
judgment can be entered. Hanover Fire Ins. Co. r. Tom- 
linson, 3 Hun^ 630. 

An action cannot be maintained on a domestic judg- 
ment where the process was served on the defendant by 
publication, and the defendant had no property within this 
State at the time the action was begun. Fiske v. Ander- 
son, 12 Abb, Pr. 8 ; s. C, ^^ Barb, 71, 
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Code Civ. Pro., § 1909, providing in what cases the as- 
signee of a claim may enforce the payment thereof, does 
not affect the right of one who has acquired a title to a 
judgment by assignment to sue thereon, but only makes 
such defence as was available against the assignor still 
valid as against the assignee. Carpenter v. Butler, 29 Hun^, 
251. 

Where a judgment is rendered against one of two de- 
fendants served, an action may thereafter be maintained 
on the judgment against the defendant so served alone 
without joining the one not served as a party defendant. 
Spencer v. Wait, 9 Civ, Pro, R, 93. 

Foreign,^ It is a well settled rule in this State that a 
judgment of a sister State, or foreign country, is binding^ 
in this State if valid under the laws of the State or country 
where it was granted, subject only to the conditions that 
the court had jurisdiction of the person and of the subject- 
matter, and that the judgment was not fraudulently se- 
cured. See the cases cited in a Note on Validity of For- 
eign Divorce, 5 N. Y. Ann, Cos. 97. 

An assignee of a judgment, rendered in a foreij^n State^ 
can maintain an action thereon in this State, notwithstand- 
ing, by the laws of such foreign State, an assignment of a 
judgment was not allowed. Scoville v. Canfield, 14 Johns. 

338- 

Where an action is brought by one, for the benefit of 

another, in a foreign State where the common law rule that 

choses in action cannot be assigned prevails, and the fact is 

stated in the declaration that the nominal plaintiff is actings 

for another, the real party in interest may bring an action 

on the judgment in this State without a formal assignment* 

Greene v. Republic Fire Ins. Co., 84 N. Y, 572. 

An action may be maintained in this State upon a for- 
eign judgment recovered in an action brought by plaintiff, 
which directs defendant to pay a specified sum of money 
into court, if, by the laws of the country in which the judg- 
ment was recovered, it has all the force and effect of a per- 
sonal judgment. Wright v, Chapin, 74 Hun, 521 ; s. c, 31 
Abb. N. C. 137. 

In Hoffman v, Wight, 50 Si, R, 218, it was held that, 
where an action was brought against two joint debtors in 
a foreign State, and only one of them was served within 
the jurisdiction of the court, an action could not be main- 
tained in this State on the judgment against the debtor 
who had not been served. 

In Gutta Percha & Rubber Mfg. Co. v. Mayor (108 
N. Y. 276), it was held that a judgment of a foreign State, 
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obtained for a cause of action ex delicto^ became a debt or 
contract, and that the plaintiff was entitled to the same 
remedies thereon as he would have upon any other judg- 
ment, whether founded upon contract or tort. 

'' It is the settled law of this State that a foreign judg- 
ment is conclusive upon the merits. It can be impeached 
only by proof that the court in which it was rendered had 
not jurisdiction of the subject matter of the action or of 
the person of the defendant, or that it was procured by 
means of fraud. Lazier v. Westcott, 26 N. Y, 146. The 
judgments of the courts of a sister State are entitled to 
full faith and credit in the courts of the other States under 
the Constitution of the United States, but effect is given 
to the judgments of the courts of foreign countries by the 
comity of nations, which is part of our municipal law. The 
refusal of the foreign court to allow a commission to exam- 
ine witnesses here does not affect the conclusive character 
of the judgment. Such applications are generally within 
the discretion of the court to which they are addressed, 
and then a refusal to grant them does not constitute even a 
legal error subject to review. But even if it appeared in 
this case, as it does not, that some legal right of the de- 
fendant was denied in refusing the application, that would 
not affect the validity or conclusive nature of the judgment, 
so long as it stood unreversed and not set aside. Legal 
errors committed upon the trial or during the progress of 
the cause may be corrected by appeal or motion to the 
proper court, but they furnish no defense to an action upon 
the judgment itself . . . The presumption is that the 
rights and liability of the defendant have been determined 
according to the law and procedure of the country where 
the judgment was rendered, and there is nothing in the 
record to the contrary. The questions of fact or law set- 
tled by this judgment could not be re-examined in our 
courts." Dunstan v. Higgins, 138 N. Y. 70, 74. 

A foreign judgment, based upon personal service of 
process upon the defendant within this State, is invalid as 
the basis of an action here unless the defendant was a cit- 
izen or domiciled within the jurisdiction of the court which 
rendered the judgment. Shepard v, Wright, 113 N, Y. 

582. 

A foreign default judgment is just as binding, while it 

remains in force, as one entered after a contest by the de- 
fendant. Steams v. St. Louis & San Francisco Ry. Co., 1 
St, R, j9i, 

A judgment by confession, entered in another State 
upon a promissory note, containing an authority to an at- 
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tomey of the State to confess judgment for the sum agreed 
to be paid, if valid as a judgment in personam under the laws 
of that State, is equally valid here and may be enforced 
by an action thereon in this State. The laws of this State, 
applicable to the confession of judgments, have no applica- 
tion whatever to a judgment thus confessed in a foreign 
State. Teel v. Yost, 128 J\r, Y, 387. 

FecUral.'y A judgment of a federal court, which has con- 
current jurisdiction of the parties and of the subject-matter 
with a State court, is valid and binding upon the parties 
although, if the action had been brought in a State court, 
the judgment creditor could not have succeeded under the 
laws of that State. Oceanic Steam Navigation Co. v. 
Compania Trasatlantica Espanola, (Ct. of App.), 29 {Abb. 

N. a 238. 

III. When leave to sue necessary. 

" It is matter of history that prior to the inhibition of 
the statute requiring leave to sue upon a judgment of this 
State, immediately upon the recovery of a judgment, an 
action might be maintained therefor, and another judgment 
recovered, and so on ad infinitum^ and thus costs be heaped 
up to an extortionate extent. And to prevent this abuse, 
legislation was had by which, in respect to a domestic judg- 
ment, a suit could not be brought thereon except by leave 
of the court." It was therefore held that where an action 
had been brought in New Jersey on a New York judgment 
and, subsequently an action had been brought in New York 
on the New Jersey judgment, leave of court was not neces- 
sary before bringing the action. Merritt v. Fowler, 76 
Hun, 424. 

A bona fide assignee of a judgment may commence an 
action thereon without first securing leave of court, as the 
action cannot be deemed to be between the same parties. 
Tufts V, Braisted, 4 Duer, 607. The words in Code Civ. 
Pro., § 1913, "between the original parties to the judg- 
ment " are construed literally, and do not include an as- 
signee. McGrath v. Maxwell, 17 App, Div. 246; Knapp v, 
Valentine, 67 St. R, 582. 

One who has acquired title to a judgment of a court of 
this State, by virtue of an assignment from a foreign ad- 
ministrator of a judgment creditor, may maintain an action 
thereon in his own name without first procuring leave from 
the court to do so. Carpenter v, Butler, 29 Jlun, 251. 

Where the indorser of a promissory note pays a judg- 
ment against the maker and himself, and then takes an aS" 
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8i|fnmeiit of the judgment to himself he may sue thereon 
without obtaining leave of court. McGrath v, Maxw^ell, 17 
App. Div. 246. See to the same effect, Bostwick t. Scott, 
40 Hun^ 212. 

In Union Trust Co. v, Rochester & Pittsburcii Ry. Co., 
29 Fed, Rep. 609, it was held that the New York statutory 
provisions forbidding suits to be brought upon a judgment 
rendered in a court of record of that State without a pre- 
vious order of the court in which the original action was 
brought, granting leave to bring the new suit, must be held 
as intended only to regulate the course of procedure in the 
New York courts, and were, therefore, inapplicable to an 
action in the federal courts on a New York judgment. 

It is not necessary to secure leave of court to plead a 
judgment as a counterclaim. Wells v, Henshaw, 3 Bosm. 
625. 

IV. Justice's judgments. 

Although a justice's judgment is made, by section 3017 
a judgment of a court of record by filing ana docketing a 
transcript thereof in the county clerk's office, and Code 
Civ. Pro., g 1913 makes it necessary to obtain leave of court, 
in certain instances, to bring an action upon a judgment 
" rendered in a court of record," it is not necessary to ob- 
tain leave to bring an action on a justice's judgment, a 
transcript of which has been so filed, because it is not ren- 
dered in a court of record. A justice has jurisdiction of an 
action on such a judgment under Code Civ. Pro., § 286a, 
subd. 6, and such an action is governed only by the provi- 
sions of Code Civ. Pro., § 3154. Harris v. Clark, 65 Hufiy 
361. The court cited Dieffenbach v. Roch (112 N. Y. 621), 
wherein it is said : 

"After a justice's judgment has been docketed in the 
county clerk's office, it becomes a mere statutory judgment 
of the county court It is not, in fact, a judgment of that • 

court. There has been no judicial action there and no 
judgment has been, in fact, entered or rendered. It is 
simply to be deemed a judgment of that court. Such judg- 
ment has not been twice rendered, once in the justice's 
court, and once in the county court ; as it may be dock- 
eted in all the counties of the State, it certainly cannot be 
deemed to have been rendered in every county where it has 
been docketed." 

The court also cites and disapproves the cases of Lyon 
V. Manly (10 Add, Pr. 337), and Baldwin v, Roberts (30 Hun^ 
163), where It was held that, after a judgment of ajustice's 
court had been docketed in the county clerk's office, and 
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has thus become a statutory judgment of the county court, 
«n action could not thereafter l^ maintained thereon in a 
justice's court. 

// seems that an action on a justice's judgment may be 
maintained within twenty years after the judgment is ren- 
dered, provided a transcript thereof is filed in the county 
clerk's office within six years after the rendition of the 
judgment, under Code Civ. Pro., §§ J76, 382 and 3017 as 
amended by L. 1894, c. 307. Raphael v. Mencke, 28 App, 
Div, 91 ; s. c., 50 Supp, 020. The amendment was made 
apparently to modify the effect of the decision in Harris 
V. Clark, 65 Hun^ 361. 

V. Practice. 

There seems to be a serious conflict of authority on the 
question whether leave to sue is a jurisdictional prerequisite 
to an action on a judgment where such leave is necessary 
at all. From the cases hereafter cited this conflict will ap- 
pear marked by reason of the recent decisions holding that 
the failure to get leave is a jurisdictional defect, in view of 
two decisions in the Court of Appeals on apparently analo- 
gous points holding contra. It seems impossible to harmonize 
them. 

Failure to obtain leave to sue is not a mere irregularity 
which is waived by the omission of the defendant to raise 
the objection, but the omission renders the judgment in- 
valid and it will be set aside upon the application of the 
administrator of a deceased judgment debtor, made sixteen 
years after the entry of the judgment. Farish v. Austin, 
25 Hun^ 430. In this case the court refers to the conflict in 
the authorities on this particular point, and reviews the 
decisions holding contra to the doctrine therein announced. 
In Knapp v, Valentine (67 St, R, 582), Lawrence, J., sitting 
at the N. Y. Special Term followed German Savings Bank 
V. Carrington (14 W. Dig, 475), and remarked that if there 
was a conflict between the two cases the one last men- 
tioned mxist prevail, as it was decided after the Farrish 
case, by the same General Term, and had been affirmed by 
the Court of Appeals. The Knapp case was decided in 
1895, *"^ ^t was therein held that the failure of the defend- 
ant to plead the omission to secure leave to sue precluded 
him from taking advantage of the defect at the trial. 

In German Savings Bank %k Carrington, (14 W. Dig. 
475 ; aff'd without opinion, 89 N. Y, 632), a judgment was 
sustained in favor of an administrator who sued on a judg- 
ment obtained by his intestate without getting leave to 
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bring the action. The court there said: "The action in 
which the respondent obtained judgment is not between the 
same parties to the proceedings in which the first judgment 
was obtained, and if it were, and leave was necessary to 
prosecute the first judgment, the omission to obtain such 
leave was a matter of pleading." The decision in this case 
having been put on the ground that the parties were not 
the same as in the original action, the portion quoted 
amounts apparently to a dictum merely, and that much of 
the case is disapproved by the later cases which hold in ef- 
fect that where leave is necessary the failure to procure it 
before the action is brought is a jurisdictional defect. 

In Church v. Van Buren, (55 Haw, Pr, 489), Hardin, J., 
held that where leave had not been granted before the ac- 
tion was brought it could be subsequently granted nunc pro 
tunc^ citing, Burroughs v. Smith (not reported) ; Finch v. 
Carpenter, 5 Abb, Pr, 225. In a note to Church v. Van 
Buren it is stated that the decision was affirmed at general 
term. 

The objection that the plaintiff did not obtain leave to 
sue before bringing an action upon a judgment cannot be 
raised for the first time at the trial. Knapp v. Valentine, 
67 St,R, 582. But compare Parish v, Austin, 25 Hun^ 430. 

Where leave to sue is necessary before bringing an ac- 
tion on a judgment, such leave is a pre-requisite and must 
be obtained before the action is begun. Cook v, Thurston, 
18 Misc, 506. 

In McKernan v. Robinson, (84 N, V. 105), it was held 
that an action upon a guarantee of a mortgage was within 
the provisions of the Revised Statutes (2 P. S. 191, §§ 153, 
154), prohibiting any proceedings unless authorized by the 
court after bill filed to foreclose a mortgage for the recov- 
ery of a debt secured by the mortgage, and, in the absence 
of such authority, the action was not maintainable, but that 
the court, nevertheless, could make an order granting leave 
nunc pro tunc to remove the defect; and, on this point, the 
court said, at page 106: 

*' But, we are of opinion that the court, by an order 
made nunc pro tuncy made after the action was commenced, 
could remove the impediment to maintaining the action 
founded upon the statute. The statute was passed to pre- 
vent vexatious and oppressive litigation — and application 
for leave to sue at law, after proceedings in foreclosure have 
been commenced, may be refused in the just and reason- 
able discretion of the court. Where leave to sue, in such 
a case, is given, the cause of action is the contract or obli- 
gation of the party. The permission of the court simply 
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removes an obstruction against the enforcement by suit. 
If the action has been commenced without previous au- 
thority, the fact may be pleaded, and the plea would be in 
the nature of a plea in abatement of the action. If the 
plaintiff is defeated upon this ground, he may afterward 
apply to the court for leave to sue, and, if granted, he may 
commence a new action for the same cause. If the plaint- 
iff has commenced the action without leave, there would 
seem to be no valid reason why the court, instead of put- 
ting the plaintiff to the necessity of discontinuing, may not, 
in a proper case, manifest its consent to the prosecution of 
the action by a retroactive order to take effect as of a time 
anterior to its commencement. The defendant is thereby 
deprived of no substantial defence. The court, in granting 
the order, may impose such terms as shall be just." This 
case was decided in 1881. 

The same doctrine is found in Earle v, David, 86 N, Y, 
634, where McKernan v. Robinson (supra) is cited with 
approval, and followed. 

Leave to sue is a jurisdictional pre-requisite to the 
bringing of an action upon a judgment, and must be ob- 
tained before the action was commenced. (Onondaga 
Special Term, Wright, J.; 1896). Cook v. Thurston, 18 
Misc, 506 ; citing Parish v. Austin, 25 Hufiy 430. 

The defense that leave to sue has not been granted in 
an action on a judgment must be raised either by answer 
or demurrer, or it is deemed waived. Brush v. Hoar, 14 
Civ. Fro, J^. 297. This is a decision by the General Term of 
the Second Department, and no authorities are cited. 

Leave to sue should generally be obtained from the 
court in which the judgment was rendered; but, where a 
court has been abolished since the judgment was rendered, 
leave may be obtained from the court which succeeds to 
the jurisdiction of the court abolished. Graham v. Scrip- 
ture, 26 Ifow. Pr, 501. 

But the leave need not require the suit to be brought in 
the court in which the judgment was recovered. National 
Mechanics' Banking Assoc, v. Usher, i Sweeny, 403. 

Where a defendant in an action in a foreign court has, 
by fraudulent representations and assurances that such ac- 
tion would be discontinued, been induced to abandon his 
defense and not to appear further in the action, he may set 
up the fraud as a defense to an action on the judgment in 
this State. White v. Reid, 70 Ifun, 197. In that case the 
court says, at page 198: 

*' The Constitution of the United States provides that 
full faith and credit shall be given in this State to the pub- 
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lie acts, records and judicial proceedings of every other 
State. But such provision does not give greater force to the 
judgment of a sister State than that which obtains in our 
own State. Many cases have occurred in our own State 
where the validity of judgments has been attacked upon the 
ground of fraud, and where the defendant has been de- 
prived of his defense by the fraud of the plaintiff, with the 
connivance of his attorneys, and we are somewhat surprised 
that the jurisdiction of the court in this State should be 
questioned." Citing Mayor v. Brady, 115 -A^. Y. 599. 

Where a judgment creditor in a foreign judgment sues 
on a judgment in the courts of this State, he has, by sub- 
mitting the matter to such courts, empowered them to de- 
clare the foreign judgment void. Trebilcox v. McAlpine, 
62 Hun^ 317. 

Fraud is a good defense to an action on a judgment, 
whether it is brought by the original judgment creditor, or 
his assignee. Dobson v, Pearce, 12 N. F. 156; s. c, with 
additional opinion by Denio J., i Abb. Pr. 97. 

Facts conferring jurisdiction on an inferior court and 
not appearing in the record, may be shown by parol, in an 
action on a judgment of such court. Beaudrias v, Hogan, 
23 App, Div, 83; s. c. 48 Supp, 468. 

It seems that an order of leave to sue, made after serv- 
ing the notice of motion on the defendant by mail less than 
sixteen days before the return day thereof, under an order 
of the court for such service, is not void, but irregular at 
most, and the order granting leave to sue should not be set 
aside on that ground. Van Arsdale v. King, 33 Supp, 858; 
reported mem. opinion, 87 Hun^ 617; reversed on another 
point, 152 N. Y. 69. 
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WEBBER V. REYNOLDS. 

Supreme Courts Second Department, Appellate Division ; 

July, 1898. 

Verdict ; affidavits of jurors on motion to set asideJ] While the afl5- 
davits of jurors will not usually be received to impeach their ver- 
dict, they may be used to correct it where there has been an evi- 
dent error and misunderstanding resulting in a miscarriage of 
justice.* 

Appeal by the defendant, Charles G. Reynolds, from 
an order of the Supreme Court, made at the Kings 
County Trial Term, setting aside the verdict of a jury 
upon certain specific questions submitted to it, rendered 
after a trial at the Kings County Trial Term, and grant- 
ing the plainti£Fs' motion for a new trial. 

The plaintiffs, as executors of Marvelle W. Cooper, 
June 26, 1896, made a contract with the defendant by 
which the plaintiffs, as such executors, agreed to sell, 
and the defendant agreed to buy, twenty-four lots in 
Brooklyn, for the sum of $2,300 per lot, aggregating 
$55,200, the deed to be delivered on July twentieth. At 
the time of the contract the defendant gave a check for 
$250 on account of the purchase price, and this check 
was deposited in his bank by the plaintiffs' agent, but 
the payment was stopped, and before the twentieth of 
July the defendant notified the plaintiffs that he would 
not carry out the contract and take the deed, on the 
ground that the plaintiffs could not convey a good mar- 
ketable title. Subsequently, a suit was brought to fore- 
close a mortgage on the property, and it was sold at 
auction under the judgment for $13,500, subject to prior 

* See Note on Use of Affidavits of Jurors on Motion as to Ver- 
dict, following this case. 
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mortgages thereon amounting to $30,150, being a dif> 
ference from the contract price of about $11,550. 

At the trial the court, instead of requiring a general 
verdict, submitted two written questions to the jury : 

^' First. Did the defendant, Charles G. Reynolds, 
unconditionally agree to accept the contract signed by 
the plaintiff? 

" Second, What was the value of the twenty-four lots 
mentioned in the contract signed by the plaintiffs on 
July 20, 1896?" 

The jury answered " yes " to the first of said ques- 
tions, and answered " $2,300 per lot ** to the second of 
said questions. 

When the verdict was rendered the counsel for the 
plaintiffs stated to the trial justice that the jury did not 
understand the second question, whereupon the jury 
were polled, the two questions and answers were read 
to the jury and each juror answered that the verdict 
was his verdict. 

A motion was made by the plaintiffs to the trial jus- 
tice to set aside the verdict on the ground that "the 
jury misapprehended the direction given by the court 
to them, and rendered their said verdict upon a misap- 
prehension of such direction." The motion was based 
on the affidavits of all the jurymen. The court granted 
the motion, and from the order the defendant appeals. 

The plaintiffs contended that the misapprehension 
of the jury arose from the fact that the second question, 
containing no punctuation, was understood by the jury 
to mean, not what was the value of the property on 
July 20, 1896, but as if it read " what was the value of 
the lots in the contract which was signed on July 20, 
1896.'* It is evident that the question might easily have 
been so understood by the jury, provided they did not 
bear in mind the fact that the contract was dated June 
twenty-sixth instead of July twentieth. Eleven of the 
jurors made aflSdavits, in which each stated ^' that the 
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deponent and the jury totally misconceived the mean- 
ing of the second question, and understood that the di- 
rection of the court to them was to find the value of the 
property per lot as set forth in the contract, and which 
the defendant was bound by said contract to pay the 
plaintiffs on July 20, 1896, and that the deponent did 
not understand, nor did the jury understand, that the 
court directed the jury to find the value of the property 
left on the hands of the plaintiffs on the day when the 
deed was to be delivered and the defendant broke his 
contract. Deponent further says that had he and the 
jury understood the direction of the court to be that 
they should find the value of the land as left on the 
hands of the plaintiffs after the defendant had broken 
his contract, deponent and said jury would have found 
the said value to be the amount actually realized upon 
the sale of the said property on foreclosure." 

The other juryman made a similar affidavit, except 
that he stated that at the time in question he was of the 
opinion that the proper answer to the second question 
was a statement of the price realized on the foreclosure 
sale, but was persuaded by the other jurymen that the 
proper form of answer to secure to the plaintiffs the 
full value of their contract was that finally agreed upon, 
and that, therefore, against his judgment he agreed to 
the form of the answer with the other jurymen, and that 
he and the jury intended to award the plaintiffs the dif- 
ference between the contract price and the price which 
the property brought on the foreclosure sale. 

Hild^ as stated in headnote. There were no affida- 
vits contradicting any of these facts, and it is evident 
that there has been a clear miscarriage of justice. The 
defendant, however, contends that the charge of the 
court was clear and distinct, in the following : " The 
only other question which you are to decide is \ What 
was the value of these twentj'-four lots — twelve on Put- 
nam avenue and twelve on Jefferson avenue— on July 
Vol. VI.-14 
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20, 1896, the date when the contract was to be consum- 
mated and the deed delivered." 

This would undoubtedly have ended the considera- 
tion of this matter, except for the fact that the court 
submitted the two written questions in the form above 
stated, which led to the misapprehension already re- 
ferred to. It is manifest that the second question, as 
written, is open to misunderstanding ; and it is not 
clear, on the face of the question and answer, that the 
former was understood and answered by the jury 
according to the charge of the court. It is not at all 
certain that, upon the matter being brought to its 
attention, the court, if satisfied that there had been such 
misunderstanding and that injustice had been done, 
might not have set aside the verdict, even without the 
affidavits of the jury. Rostz/. Brooklyn Heights R. R. 
Co., 10 App. Div. 477, 479. Piatt V, Munroe, 34 Barb, 291 ; 
Barrett v. Third Avenue R. R. Co., 45 N. Y. 628; Bur- 
hans V, Tibbits, 7 Haw, Pr. 21 ; Dalrymple v, Williams, 
63 N. Y. 361; Rockefeller v. Donnelly, 8 Cow. 623; 
Hawkes v. Crofton, 2 Burr. 698; Hobart^ 54; Lowen- 
stein V. Lombard, Ayres & Co., 2 App. Div. 610. 

The real question, however, is whether the affi- 
davits of jurors can be received to impeach their ver- 
dict. On this subject we are not without authority. 

Sargent v. , 5 Cow. 106; Dalrymple v. Williams 

{supra) ; Burhans v. Tibbits, 7 How. Pr. 21 ; Hodgkins v. 
Mead, iig N. Y. 166. 

These authorities recognize the general doctrine 
that the affidavits of jurymen will not usually be re- 
ceived to impeach their verdict, but all of them pro- 
ceed upon the same principle, that such affidavits may 
be used to correct a verdict where there has been an 
evident error and misunderstanding resulting in a mis- 
carriage of justice. 

My attention has been called to the recent case of 
Dean v. Mayor, etc., of N. Y. (29^//. Div. 350; S. €.,51 
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Supp. 586), where the Appellate Division of the first 
department held that such affidavits could not be 
received in a case where the jury having rendered a 
verdict for $18,000, a motion was made to correct the 
verdict by reducing it to $5,654.24, on affidavits of 
jurymen, who swore that they intended to allow the 
sum of $18,000 on the account between the parties, but 
that it should be reduced by deducting therefrom a 
sum named in a certificate of the city engineer. The 
distinction is clear. There was a mistake of the jury 
in their estimates, and it is well settled that affidavits 
to set aside a verdict for such a mistake are not admis- 
sible. 

In the case at bar there was no such mistake, but a 
misunderstanding resulting from the form of the ques- 
tion submitted. The court, in Ex parte Caykendoll (6 
Cow. 53), held that such affidavits could not be received 
to show a mistake in making up a verdict unless the 
mistake was produced by circumstances passing at the 
trial, which are equivalent to a misdirection of the 
judge. 

The memorandum of the trial justice in deciding the 
motion in the case at bar, states : '' I am convinced that 
the jury, by reason of the form of the question, mis- 
understood the direction of the court in submitting to 
them for their consideration the second question and 
that their answer to the question did not represent the 
conclusion at which they had arrived." 

Under these circumstances, I think there is nothing 
in any of the authorities which forbids the use of the 
affidavits of jurymen, not to impeach their verdict, not 
to show a mistake in their estimates, not to show mis- 
conduct in the jury room, but simply to show that the 
written question submitted for their verdict was mis- 
understood by them and believed to call for the value 
of the lots at the time the contract of sale was made. 



J 
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Opinion by Goodrich, P. J. All concurred in re- 
sult. 

Order affirmed, with ten dollars costs and disburse- 
ments. 

Alfred E. Mudge^ for the defendant, appellant 
Alexander H. Van Cott, for the plaintiff, respondent 

Note on Use of Affidavits of Jurors on Motion as 

TO Verdict. 

In general^ The case of Webber v. Rejmolds, in the 
text, appears to have been decided on the principle that 
upon motions to set aside verdicts of juries because of a 
mistake the court will look into the record to see whether 
or not substantial justice has been done between the parties. 
There are recent as well as older authorities for that doc- 
trine. 

In Piatt V. Munroe, (34 Barb. 291) the court said : 
'' Motions for new trials are addressed to the discretion 
of the court* whether based upon the weight of evidence, 
surprise, or newly discovered evidence, or the fact that the 
party bas been deprived of his evidence by accident or 
other like grounds. ... In modern practice (1861) they 
are liberally granted in furtherance of justice." 

** Motions to set aside verdicts as contrary to evidence, 
as well as motions for a new trial upon the ground of 
newly discovered evidence, are not governed bv any well 
defined rule, but depend in a great degree upon the peculiar 
circumstances of each case. They are addressed to the 
sound discretion of the court, and whether they should be 
granted or refused involves the inquiry whether substantial 
justice has been done, the court having in view solely the 
attainment of that end." Barrett v. Third Ave. R. R. Co., 
45 N. Y, 628, 632. 

" If the court can fairly see . . . that the things which 
were done (at the trial) render it probable that injustice 
has been worked, it becomes the duty of this court to in- 
terfere and correct the wrong, even though it be difficult 
or impossible to lay hand upon specific error, for the object 
of all trials is the accomplishment of justice." Rost v. 
Brooklyn Heights R. R. Co., 10 App. Div. 477, 479 ; s. c, 4 
J^. Y. Ann, Cos, 19. 

In Piatt V. Monroe {supra)y in an action against one as 
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a joint maker of a promissory note, the defendant set up 
the defense that the signature of his name was a forgery. 
Shortly before the trial, the note was put in the hands of a 
counsellor for the purpose of preparing for trial, and, 
before the trial, the counsellor, who had received the note, 
died, and the attorney for the plaintiff was unable to find 
the note among his papers. After the trial had been ad- 
journed once to enable the plaintiff to find the note, it pro- 
ceeded at the next circuit, evidence being given as of a 
lost note, and evidence on both sides as to the genuineness 
of the signature, and the jury found a verdict in favor of 
the defendant. After the trial the plaintiff found the note 
in the hands of another party, to whom the counsellor had 
given it for safekeeping, and, under the peculiar circum- 
stances of that case, the court granted a new trial, and laid 
down the rule above stated. 

In the Rost case, the action was brought to recover for 
personal injuries to a little girl who had been run over by 
one of the defendant's cars. The plaintiff's foot had been 
injured in the accident and had been subsequently ampu- 
tated by the physician, who preserved it in a glass jar and 
exhibited it to the jury at the trial. The court said that 
the whole circumstances of the trial tended to arouse the 
prejudice and passion of the jury, by reason of which they 
rendered a verdict for $27,500, and, in granting a new 
trial, the court used the language above quoted. 

The principle that a court record once made could be 
corrected when an error was discovered apparently was not 
approved by the common law. In Cheetham v, Tillotson, 
(4 Johns. 499), (decided in 1808), the court, for the trial of 
impeachments and the correction of errors, discussed the 
question of when errors in court records could be corrected, 
and it is there remarked, at page 503 : " The origin and 
progress of amendments at common law, and under the 
statutes oi Jeofails exhibit a curious portion of legal history. 
At one period parties were so much harassed by writs of 
error brought for mistakes in orthography, or the slightest 
clerical misprisions, that the chances for justice were for- 
lorn." The court then discusses the reforms which have 
been brought about in that connection, and further 
remarked at page 504 : ** The case of Tully v. Executors of 
Donaldson, reported in Lord Raymond (p. 1570), which is 
relied^ on as authoritatively binding, and pointedly bearing 
on the questions before us, will, if analyzed, and fully 
examined, sufficiently prove, that the decision of the court 
is entitled to no weight in this place. In the entry of the 
judgment, the words ex assensu^ were omitted by the mis- 
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Srision of the clerk ; a trifling error, and expressly cured 
y one of the statutes of jeofails. Error was brought, and 
after grave discussion, the justices and barons seemed 
strongly of opinion, that by reason of this omission, in the 
entry of the judgment, it was erroneous. A motion was 
thereupon made to amend, which the court overruled ; 
application for that purpose, was then made to the court 
of king's bench, which was granted, after solemn argument 
and at a subsequent term, on motion made in the king's 
bench, the transcnpt of the record in the exchequer 
chamber was amended by the record of the king's bench ; 
and the judgment was afterwards affirmed in the exche- 
quer chamber by three of the justices of the common pleas, 
and three barons of the exchequer ; one of the judges being 
absent, one doubting, and another having voted in the 
court below. Allowing every weight to this case, it does 
not appear how the record was remitted from the exchequer 
chamber to the king's bench ; whether the court granted 
it on motion, or in what shape, or under what solemnity it 
went. But it may be justly objected to this decision, that 
it ought to have little weight in regulating the practice of 
this court. The whole procedure was a series of solemn 
trifling, a pertinacious adnerence to precedent, and an idola- 
trous veneration for ihe formulas of pleading, without any 
regard to justice. An act of parliament, had, among other 
evils, provided, in terms, against the error alleged in this 
case ; and yet the court turned the party back to the king's 
bench, and suspended his rights, when justice might have 
been administered in the first instance, in perfect con- 
formity to law, and without this serpentine and perplexed 
course." 

When affidavits admitted,'] In Dalrymple v, Williams (63 
N. y. 361), in an action for fraud, the foreman of the jury 
announced a general verdict in favor of the plain tiflF against 
both of two defendants, and it was so entered. Upon appli- 
cation, made upon the same day, to the judge holding the 
circuit, on behalf of one of the defendants, an order to show 
cause at a day specified during the same circuit why the 
verdict should not be corrected was granted. The applica- 
tion was based upon the affidavits of all the jurors, stating 
in substance that the verdict, as agreed upon by them, was 
in favor of the defendant who made the application, and 
against the other defendant, only for the amount named in 
the verdict entered, and that the announcement of the fore- 
man was made through mistake and inadvertence. Upon 
the return of the order to show cause, the court made an 
order amending the verdict accordingly. In upholding 
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this decision, the Court of Appeals said at page 363 : " There 
are reasons of public policy why jurors should not be heard 
to impeach their verdicts, whether by showing their mis- 
takes or misconduct. Neither can they properly be per- 
mitted to declare, with a view to affect their verdict, an 
intent different from that actually expressed by the verdict 
as rendered in open court. . . But the question is quite 
different where the allegation is that they have been mis- 
understood by the court or erroneously reported to it, and 
that the entry made is not and was not their verdict. It is 
not an attempt to reverse their action in the jury-room, but 
to establish it. . . In the case now before us it is merely 
sought to prove by the affidavits of the jurors that by an 
accident without intentional fault, the verdict of the jury 
was erroneously delivered to and received by the clerk. I 
an unable to see in this an infringement of the rule forbid- 
ding jurors to impeach their verdicts ; neither can I per- 
ceive serious danger in any practice that may grow up un- 
der such an exception to the general rule." 

In Hodgkins v. Mead (119 i\^. Y. 166), which was an ac- 
tion on contract, the court instructed the jury that if they 
found for the plaintiff, they must find a verdict for a speci- 
fic sum mentioned by the court. The jury, not having 
reached a verdict when court adjourned, were instructed 
to seal their verdict and deliver it to the officer, and that if 
they did reach a verdict, and so seal it, they need not ap- 
pear in court the next day, this proceeding being under 
a stipulation of counsel. The jury found a verdict, and 
each one signed it, which was in the following form : ** We 
the undersigned jurors, empannelled in the above entitled 
action, do hereby certify that we find herein a verdict for 
the plaintiff." When this verdict was read by the clerk, the 
presiding judge expressed the opinion that there had been 
a mis-trial, but made no formal order to that effect at the 
time. Subsequently, upon motion by the plaintiff, the 
judge made an order, directing the verdict to be amended 
by inserting the amount which he had directed the jury to 
find for the plaintiff if they found any verdict at all in his 
favor. The motion being based on the affidavit of all the 
jurors that they had agreed upon a verdict for the full 
amount directed by Ihe judge, and stating that the reason 
why the amount was not inserted in the verdict was that 
they had forgotten the amount, and supposed that it would 
be inserted, as of course, if they found a verdict for the 
plaintiff. This order was affirmed by the Court of Appeals, 
the court remarking, at page 171 : ** In following rules of 
practice for the due and orderly administration of the law. 
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care should be taken that justice is not smothered by a too 
slavish adherence to the mere forms and technicalities of 
procedure. . . Where the conceded facts are such as 
this case shows, I am quite certain that no bad precedent 
can be adduced from the court interfering to aid a verdict 
in regard to the meaning of which there cannot, upon the 
facts, be room for two opinions." The same principle is 
found in Wells v. Cox, i Daly, 515 ; Clark 9. Lude, 63 ffun^ 

In Burlingamet/. Central R. R. Co. of Minn, (i How. Pr. 

iN. SJ] 478), the jury returned a verdict for the plaintiff for 
»3«5oo, but on the next day the plaintiffs counsel presented 
affidavits of the jurors to the effect that they intended to 
report a verdict m favor of the plaintiff for $3,500 with in- 
terest, which: interest amounted to about $2,000. The court 
called the jurymen together and interrogated them, upon 
which they declared that they had intended to award in- 
terest to the plaintiff, and that their failure to do so was an 
unintentional error. Each of the jurors thereupon signed 
an affidavit to this effect and the court directed them to 
compute the interest, which they did, and the verdict was 
amended accordingly. This proceeding was upheld on 
appeal. 

In Sergeant v. , (5 Cowen, 106), which was an 

action for seduction, the counsel for the plaintiff stated to 
the jury in summing up that the plaintiff, who was the 
mother of the girl seduced, was entitled to recover the ex- 
pense of bringing up the child until it became of an age 
to care for itself. The court, in charging the jury, did not 
instruct them on this point and they awarded a general 
verdict for the plaintiff. Subsequently a motion was made 
for a new trial and upon this motion the affidavits of the 
jurors were introduced, in which they stated that they had 
taken the counsel's remark as a correct statement of law 
on that particular subject, and in arriving at the amount of 
the verdict had awarded a considerable sum for the child's 
support. The court held that the affidavits were admis- 
sible in such a case, as the failure of the court to instruct 
the jury under the circumstances, amounted practically to a 
misdirection, and the court said, as to the admissibility of 
the affidavits, at page 122 : " They are not introduced to 
show any impropriety in the conduct of the jurors or that 
the verdict is not such as they intended, but to show a mis- 
conception of the rule of damages as derived from the 
charge of the judge taken in connection with the argu- 
ment of the counsel. It was natural for the jury to infer 
from the silence of the judge upon this point (which was 



NEW YORK ANNOTATED CASES. 217 

Note on Use of Affidavits of Jurors, etc. 

the most important and, indeed, the only point of any dif- 
ficulty in the case) his assent to the correctness of the rule 
of damages as laid down by the counsel. They acted upon 
that supposition. The error was one into which they were 
led by the court. It was in the nature of a misdirection. 
The fact that they were so misled cannot be derived from 
any other source than the jurors themselves. If the judge 
had expressed the opinion which the jurors understood him 
to entertain, the verdict would have been set aside for a 
misdirection. I repeat that the affidavits imputed no im- 
propriety of conduct to the jurors nor did they contradict 
the verdict as recorded. In such a case I find no authority 
against receiving them ; and I am inclined to the opinion, 
though not without some hesitation, that, under the cir- 
cumstances of this case, they may be safely admitted and 
that the defendant on that ground is entitled to a new trial, 
as also on the ground of newly discovered evidence." 

When affidavits not admitted^ The case of Clum v. 
Smith (5 Hill^ 560), is one of the leading earlier authorities 
in the State, holding that the affidavits of jurors could not 
be read on a motion to impeach the verdict. In that case, 
a verdict had been rendered for the plaintiff for fifty dol- 
lars, and the plaintiff moved to set it aside, and read on the 
motion the affidavits of three jurors, stating that the fore- 
man of the jury had left the jury-room after the cause had 
been submitted to them for the purpose of inquiring of 
persons outside what the damages of the plaintiff amounted 
to. The court refused to accept the affidavits and denied 
the motion. 

In Coster v. Merest (3 Brod, &* Bing. 272), which is fre- 
quently cited as an authority for the proposition that affida- 
vits of jurors may not be received on motion affecting their 
verdicts, a rule had been obtained for a new trial, on the 
ground that hand-bills had been distributed in court, at 
the time of the trial, and had been seen by the jury, which 
reflected on the plaintiff's character. The court granted 
the new trial and refused to accept the affidavits of jurors, 
stating that they had not seen the hand-bills. 

Where a jury renders a general verdict and special find- 
ings which are inconsistent with each other, they cannot be 
reconciled and the verdict amended on the strength of the 
affidavits of the jurors as to what verdict they really in- 
tended to find. Kennedy T/. Ball & Wood Co., 91 Hun^ 197 ; 
s. c, 71 St. B. 126 ; 36 Supp. 325. 

Affidavits of jurors are inadmissible to show that they 
took the sum of the amounts which each juror voted to 
award to the successful party and divided it by twelve and 
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returned the quotient as their verdict, on a nution to set 
the verdict aside, although it is^ improper for the jury to 
reach a verdict in that manner. Moses v. Central Park, 
etc., R. R. Co., 3 Misc. 322 ; s. c, 52 St. R. 213 ; 23 Sufp. 

23- 

In the last mentioned case Pryor, J. quotes the follow- 
ing from Clum v. Smith, 5 Hill, 560 : " The aflSdavit of a 
jury cannot be received to impeach the verdict for mistake 
or error in respect to the merits, nor to prove irregularity 
or misconduct, either on his own part or that of his fel- 
lows," and cited as additional authorities: Dana v. 
Tucker, 4 Johns. 487 ; People v, Carroll, i Park. 256 ; Wil- 
son V. People, 4 Id. 6ig ; Messenger v. Bank, 6 Dafy^ 190 ; 
Kelly V. Sheehy, 8 Id. 29 ; Gale v, N. Y. Central, etc., R 
R- Co., 53 How, Pr, 385 ; Ostrander v. People, 28 Hun^ 38 ; 
People V. Barker, 3 Wheeler^ 19 ; Green v. Bliss, 12 How, Pr. 
428 ; Taylor v, Everett, 2 Id, 23 ; Thomas v. Chapman, 45 
Barb. 98 ; Reynolds v. Champlam Trans. Co., 9 How, Pr,*], 

** Public policy forbids the introduction of jurors' affi- 
davits to prove anything which may have transpired in the 
jury room whilst consulting on the verdict. This rule ex- 
cludes affidavits to show mistake or error of the jurors in 
respect to the merits, or irregularity, or misconduct, or that 
they mistook the effect of their verdict and intended some- 
thing different." Giegerich, J., Perkins v. Brainard Quarry 
Co., II Misc, 328, 336 ; s. c, 65 St R, 410 ; 32 Supp, 230. 

In People v. Buchanan (25 Supp. 481), Recorder Smyth, 
at the court of general sessions in New York County, in a 
criminal case, refused to consider the affidavit of a juror to 
show certain alleged misconduct on the part of other jurors 
while they had the case under consideration. One of the 
jurors had become suddenly ill and during the excitement 
the other jurors had mingled with people in the corridors 
of a hotel and one of them was seen coming from the direc- 
tion of the bar-room. The court refused to set aside the 
verdict 

** It is sufficient to say that it is well settled that the 
sworn statements of jurymen, as to the extent and charac- 
ter of their private deliberations, cannot be received to im- 
peach or qualify their verdict. But where the verdict has 
been erroneously stated to the court or entered by its clerk, 
affidavits may be received to correct the error. Even this 
practice, so manifestly in aid of justice, was adopted after 
much contention." Dayton v. Church, 7 Abb, N, C. 367, 

Failure of the jury to consider a matter to which their 
attention was called is misconduct, which cannot be estab- 
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lished by the affidavits of jurors, to impeach their verdict. 
N. Y. city court, special term, O'Dwyer, J., Castle v, 
Greenwich Fire Ins. Co., 79 St. R. 901 ; citing Sargent v. 

, 5 Cowen^ 106 ; Ex parte Caykendoll, 6 Id. 53 ; People 

V, Columbia Cora. PL, i Wend. 297 ; Clum v. Smith, 5 Hill^ 
560 ; Dalrymplez^. Williams, 63 A^. Y. 361; Moses z/. Central 
Park, etc., R. R. Co., ^ Misc. ^22 ; s. c, 23 Supp. 23. 

Where, under the instructions from the trial judge the 
jury could have found a verdict for the plaintiff of $12,000 
or for the defendant of $26,000, or for either for a less sum, 
and the verdict rendered is written, unambiguous and in 
favor of the defendant for $18,000. the affidavits of the 
jurors are not admissible on a motion to correct the verdict, 
to show that the jury intended to render a verdict for 
$18,000 in favor of the defendant as an offset to the plaint- 
iff's claim, with a net amount of about $5,000 in favor of 
the defendant. Dean v. Mayor, etc., of N. Y., 2^App. Div. 
350 ; s. c, 5 N. Y. Ann. Cas. 35 1 . 

Correcting verdict at trial by interrogating jury^ etc.] In 
Bnrhans v. Tibbits (7 How.Fr. 21), the action was for tres- 
pass upon lands, and also for taking and converting per- 
sonal property found upon those lands. The defendant 
justified the entry by alleging title. Upon the trial, the 
judge, when the evidence was closed, decided, as matter of 
law, that the justification was sustained, and instructed the 
jury that in respect to the trespass, the action was not sus- 
tained and that the only question for them was in respect 
to the conversion of the personal property, consisting of a 
few dry poles, lying upon the premises in controversy. 
The jury rendered a verdict for fifty cents in favor of the 
plaintiff and thereupon, at the request of the defendant's 
counsel, the judge allowed them to state upon what issue 
they found the verdict. They stated that it was for the 
dry poles, and an entry to that effect was made by the clerk 
in his minutes. Subsequently, upon the application of the 
defendant's counsel, the plaintiff's counsel being present 
and objecting, the judge directed the verdict to be amended 
so as to read as follows : " The jury find for the defendant 
upon the question of title put in issue by the pleadings, 
and a verdict for fifty cents in favor of the plaintiff for the 
value of certain personal property of the plaintiff found 
upon the premises by the defendant and by him converted 
to his own use. The plaintiff moved to vacate the amended 
verdict and the motion was denied, the court remarking, 
after citing a number of authorities : " But I need not cite 
other authorities to show how uniform has been the prac- 
tice of amending verdicts so as to make them conformable 
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to the facts as certified by the judge. I admit that extreme 
caution should be used in allowing such amendments. 
Where the slightest doubt exists as to the real intention of 
the jury, their verdict ought not to be changed. But, 
where no such doubt exists, it would be an unnecessary 
obstruction to the administration of justice to refuse such 
an amendment. When mistakes occur, and occur they will, 
and do, every court will feel bound, so far as practicable, 
without injustice to any one, to correct them." 

In Rockfeller v. Donnelly (8 Couk 623), the jury found 
a general verdict for the plaintiff, but did not negative two 
affirmative defenses set up by the defendant, and the court 
in sustaining the verdict, said, at page 652 : '* The intention 
of the jury is manifest ; they could not find for the plaint- 
iffs and give them damages without negativing the two 
latter pleas of the defendant ; and the omission to enter 
formal verdict on the issues joined upon those pleas is 
obviously a mistake of the officer who recorded them ; and 
I concur with Lord Mansfield's opinion in the case o£ 
Hawkes v. Crofton (2 Burr^ 698), that in a clear case, the 
court may give judgment upon the substantial finding of 
the jury though the clerk may have been irregular and 
faulty in point of form. This omission or defect not affect- 
ing the merits of the case might be amended, and all de- 
fects or errors properly amendable maybe amended in this 
court or passed over without being actually amended." 

In Lowenstein v. Lombard, Ayres & Co. (2 App, Div, 
610 ; s. c, 3 N, Y. Ann. Cas, 104), it was held that the court 
had power to correct a verdict by adding interest where the 
jury found a verdict for the plaintiff merely for the amount 
claimed under a contract and where the court had charged 
the jury that if they found for the plaintiff it must be for 
the amount mentioned, with interest from a specified date. 

In Hatch v. Attrill (118 N. Y, 383), the court directed 
the jury that if they found a verdict for the plaintiff it must 
be for a specific amount. The jury returned a verdict for 
the plaintiff for a smaller amount whereupon the judge 
sent them back and instructed them if they found a verdict 
for the plaintiff it must be for the larger amount. They 
returned a verdict for the greater sum, and it was held 
that this practice was proper. 
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DIETZ V. LEBER. 

Supreme Court, Second Department, Appellate Division ; 

October, 1898. 

Bill of particulars ; actum /or malicious prosecutum.] Where the 
plaintiff alleges, in an action for malicious prosecution, that 
the fact of plaintiff's arrest has been published in various news- 
papers through the defendant's procurement, and that a num- 
ber of people have refused to do business with the plaintiff 
because of the prosecution, the defendant has a right to a bill 
of particulars specifying such newspapers and the names of the 
persons who have ceased to transact business with the plaint- 
iff.* 

Appeal by the defendants from an order denying his 
motion for a bill of particulars. 

Action by Charles Henry Dietz against Edward 
Leber and another for the purpose of recovering 
damages for an alleged malicious prosecution. The 
complaint alleges, among other things: "That the 
facts of this plaintiff being so prosecuted and arrested, 
and of his being charged by the defendants, and through 

* Sec Bender v. Bender, 2 N. V. Ann, Cas, 196, and cases cited 
in notes. 

In Manning v. Benedict, ante, page 21, it was held that a bill of 
particulars should • be verified; but compare Brauer v. Oceanic 
Steam Nav. Co., 26 App, Div, 623. 

Where pending a motion for a bill of particulars to enable the 
defendant to answer, such answer is served, the court should not 
make an order for such a bill to be used in preparing for trial as 
under such circumstances there is no motion of that nature before 
the court. McClcUan v. Duncombe, 26 App, Div. 353. 

A bill of particulars has been ordered in an action for personal 
injuries to designate the particular parts of the body affected where 
the complaint was in general terms. N. Y. City Court, Schweit v. 
Metropolitan Street Ry. Co., 24 Misc. 409. 
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their procurement, with having been guilty of fraud, 
false and fraudulent representations, were extensivrely 
published in public newspapers through the procure- 
ment of defendants, as plaintiff believes, and with 
malicious intent to injure plaintiff's good name and 
fame in the community and among plaintiff's customers, 
clients, and connections in the drug importing and job- 
bing business," and "that in consequence of his arrest 
and imprisonment, and of the malicious prosecution so 
instituted by defendants, many persons, hearing of said 
prosecution, and of plaintiff's arrest, and supposing the 
plaintiff to have been guilty of fraud, false and fraud- 
lent representations, have refused to do business with 
plaintiff or to trade with him in and about the said busi- 
ness, and his credit and good name have been greatly 
injured, to his damage twenty-five thousand dollars." 

The defendants, answering, make a general denial 
of the charges contained in the complaint, and set up 
as a defense advice of counsel, at the same time 
demanding a bill of particulars as to the *' names of the 
newspapers in which and the dates upon which it is 
claimed that it was extensively published through the 
procurement of the defendants," etc., and " the names 
of the persons who are claimed to have refused to do 
business with the plaintiff, or trade with him, by reason 
of the alleged prosecution and arrest," and "the names 
of the persons with whom it is claimed the plaintiff's 
credit was injured," etc. On the plaintiff refusing to 
comply with this demand, a motion was made at special 
term for a bill of particulars, and this motion was denied 
on the ground that the defendants knew whether they 
had procured the publication of the reports, and that 
the other allegations of the complaint were " not aver- 
ments of special damage, and may be sustained by 
proof of the malicious act, without proof of specific in- 
stances." 

Held^ that in thus disposing of the motion for a bill 
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of particulars the court was in error. It is true, of 
course, that the defendants know whether or not they 
procured the publication of the fact of the arrest of the 
plaintiff, but they have no information as to the claim 
of the plaintiff as to what newspapers may have pub- 
lished the report of the arrest at the procurement of 
the defendants. The Code of Civ. Pro., § 531, provides 
that "the court may, in any case, direct a bill of partic- 
ulars of the claim of either party to be delivered to the 
adverse party," and it is the claim of the plaintiff which 
the defendants seek to know. They have a right to 
know which particular public newspapers the plaintiff 
claims to have published the report upon the procure- 
ment of the defendants; otherwise they would be 
obliged, for their own safety, to have witnesses at hand 
from all of the public newspapers of the country, in 
order to meet the evidence which might be produced 
upon the trial of the cause. If the plaintiff has any 
grounds for believing that the defendants procured the 
publication of the fact of his arres.t, he must know what 
particular newspapers published the fact upon the pro- 
curement of the defendants, and it is only just that 
the defendants should be informed as to the claim of 
the plaintiff in respect to this part of the complaint, 
that they may know what they are to meet upon the 
trial, and that they may have an opportunity to col- 
lect their evidence and present it to the court. Justum 
V. Bricklayers', etc.. Union, 78 Hun, 503 ; Post-Express 
Printing Co. v, Adams, 55 Id. 35 ; Roberts v. Safety 
Buggy Co., I App. Div. y^\ Macdonough v. Hayman, 
23 App. Div. 575. 

It is clear, that the defendants, in so far as the allega- 
tions in reference to the publication are concerned, are 
entitled to the bill of particulars asked for. 

There seem to be equally good reasons for support- 
ing the second demand of the defendants, the third 
being waived. While there may be some question 
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whether the pleadings are intended to demand special 
damages, it is clear that, if the plaintiff is allowed to 
introduce evidence of the fact alleged in his complaint, 
that by reason of the arrest and imprisonment many 
persons have refused to do business with plaintiff, or to 
trade with him, the evidence would tend to induce 
larger damages than those growing out of the mere 
(act that the defendants were found guilty of malicious 
prosecution. The averment is, therefore, in the nature 
of special damage, and, if the defendants are to meet 
this upon the trial of the action, they have a right to 
know who the persons are who have been deterred 
from trading with the plaintiff by reason of the arrest 
and imprisonment alleged in the complaint. Post-Ex- 
press Printing Co. v. Adams, {supra,) ; Roberts v. Safety 
Buggy Co., {supra,) ; Kraft v. Dingee, 38 Hufty 345. 

Opinion by Woodward, J. Goodrich, P.J. and 
CuLLEN, Bartlett and Hatch, JJ. concurred. 

Order reversed, with $10 costs. 

Herbert R. Limburger^ for the defendant, appellant 

Edward Goldschmidty for the plaintiff, respondent 
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LEWIS V. STAFFORD. 

Supreme Courts First Department y Appellate Term; 

October, 1898. 

Landlord and tenant ; lease ; recovery of rent after dispossession,"] 
Under a lease providing " that in case of default, or any viola- 
tion in any of the covenants, the landlord may resume posses- 
sion of the premises, and relet the same for the remainder of 
the term at the best rent he can obtain, for account of the ten- 
ant, who will make good any deficiency," the landlord may dis- 
possess the tenant by summary proceedings, for non-payment of 
rent and recover as damages for the tenant's breach of the con- 
tract of letting, damages, the measure of which will be the dif- 
ference between the amount of rent reserved in the lease for 
the remainder of the term and the sum actually received by the 
L.ndlord from other parties to whom he relets the premises ; 
such a condition takes the lease out of the operation of Code 
Civ. Pro., § 2253, providing that summary proceedings against 
a tenant annuls the relation of landlord and tenant.* 

Appeal from a judgment of the Eighth Municipal 
Court, borough of Manhattan, in favor of the plaintiff. 

The facts of the case are as follows, viz. : The as- 
signor of the plaintiff, one Charles Lewis, leased the 
premises No. 59 Eighth avenue, in this city, to the de- 
fendant, Eliza Stafford, for the term of four years and 
five months, from December i, 1894, at the yearly rent 
of $1,200, payable monthly in advance. The expiration 
of the term of the lease would, therefore, be on May i, 
1899. The defendant entered into possession of the 
premises, and continued therein until about the middle 
of July, 1896, when she was dispossessed by the said land- 
lord, Charles Lewis, for the non-payment of the $100, 

due on July i, 1896, under the terms of the lease. After 

* 

* See Note following this case on Recovery of R«nt after Re* 
moval of Tenant by Summary Proceedings. 

Vol. VI.— 15 
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dispossessing the defendant by summary proceedings, 
the landlord re-entered into possession of the premises, 
and endeavored to let them ; but in spite of his efiforts 
in that direction, he was only partially successful in 
renting them, and they were vacant from the middle of 
July, 1896, until November i, 1896, a period of three 
and a half months, when they were leased for $100 a 
month until January i, 1897, a period of two months. 
After January i, 1897, the premises were vacant until 
August I, 1897, a period of seven months. The plain- 
tiff, as assignee of said landlord, brings this action for 
damages for the breach of contract, laying his damages 
at $100 a month for the months during which the prem- 
ises were vacant, which, according to the testimony, 
would make the claim amount to $1,000, not including 
the $100 due as rent in advance on July i, 1896, previ- 
ous to the dispossession of the defendant under sum- 
mary proceedings, as above set forth. The plaintiff, 
however, limits his claim to the sum of $500, the juris- 
dictional limit of the municipal court. 

Defendant bases her defense upon the claim that by 
taking summary proceedings to dispossess the defend- 
ant, the plaintiff's assignor cancelled the lease, and that 
the plaintiff cannot, therefore, maintain the action for 
more than $100, the rent due in advance for month of 
July, on July i, 1896, previous to the expulsion of the 
defendant from the premises. The plaintiff, on the other 
hand, claims that he does not sue for rent under the 
lease, but for damages for the breach of contract. 

Section 2253 of the Code provides as follows, viz. : 
*' The issuing of a warrant, for the removal of a tenant 
from demised premises, cancels the agreement for the 
use of the premises, if any, under which the person re- 
moved held them ; and annuls accordingly the relation 
of landlord and tenant, except that it does not prevent 
a landlord from recovering, by action, any sum of 
money, which was, at the time when the precept was 
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issued, payable by the terms of the agreement, as rent 
for the premises; or the reasonable value of the use 
and occupation thereof, to the time when the warrant 
was issued, for any period of time, with respect to 
which the agreement does not make any special pro- 
vision for payment of rent.*' 

It is very clear, therefore, that, under this statute, 
the defendant's contention is well founded, unless there 
is some circumstance which operates to take the matter 
out of the provisions of the statute. In the lease is the 
following stipulation, viz. : '* Clause XI. That in case 
of default, or any violation in any of the covenants, the 
landlord may resume possession of the premises, and 
relet the same for the remainder of the term at the best 
rent he can obtain, for account of the tenant, who will 
make good any deficiency." 

It appears, from the testimony, that the tenant did 
make default, and that the landlord did resume posses- 
sion of the premises, and tried to relet the same at the 
best rent he could obtain. The only purpose of this 
stipulation must have been to take the contract out of 
the statute, and preserve the rights of the landlord. 
This, in our opinion, was the legal effect of the clause 
above quoted. Hall z/. Gould, 13 iV. Y. 127; Baldwin 
V. Thibadeau, 28 Ab6. N. C. 14, where the general 
term of the late court of common pleas held that the 
termination of a lease, by the dispossession of the ten- 
ant by summary proceedings, will not relieve the ten- 
ant from liability for deficiency of rent under a cove- 
nant authorizing the lessor to re-enter and relet, for the 
lessee's benefit, upon a vacancy occurring during the 
term, for the condition that a " vacancy occur during 
the term " refers to the time specified in the lease, and 
is satisfied in case of a vacancy occurring during that 
period, although after the termination of the lease by 
summary proceedings. 
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Opinion by GiLDERSLEEVE, J. Beekman, p. J., and 
GlEGERiCH, J., concur. 

Judgment affirmed, with costs. 

George W. Gibbons, for the defendant, appellant 

Sydney H. Stuart, for the plaintiff, respondent. 



Note on Recovery or Rent after Removal of Tenant 

BY Summary Proceedings. 

In this case a distinction is drawn between an action to 
recover rent reserved in a lease and one for a breach of the 
contract resulting from a failure to pay the rent under the 
covenant. It is obvious, speaking generally, that no action 
could be maintained directly on the lease, for rent, after 
summary proceedings, for the reason that the landlord in 
himself instituting such proceedings would be bound by 
the provisions of the statute, {Code Civ. Pro,, § 2253), that 
the issuing of a warrant therein '* cancels the agreement for 
the use of the premises, if any, under which the person re- 
moved held them ; and annuls accordingly the relation of 
landlord and tenant." The real ground of the decision 
here is, evidently, that there was a breach of the covenant 
prior to the commencement of the summary pniceedinjjs, 
which breach gave to the landlord the right to remove the 
tenant, let the premises to others and hold the tenant liable 
for the loss of rent, that is, the difference between the 
amount reserved in the lease and the sum actually received. 
The breach having occurred and the landlord's rights 
under the covenant having accrued, prior to the institution 
of summary proceedings, such rights were not affected by 
the subsequent cancellation of the lease by the issuing of 
the warrant of dispossession. This would seem to be what 
is meant when it is said that the stipulation as to reletting 
took the contract without the operation of the statute and 
preserved the rights of the landlord ; for if the stipulation 
contained in the lease prevented it from being cancelled, 
cither generally or as to this particular covenant, there 
would seem to be no reason why an action could not 
be maintained directly on that instrument or on the cov- 
enant. 

In Baldwin v. Thibadeau, (28 Abb, N, C. 14) the lease 
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contained a provision '' that if the said premises, or any 
part thereof, shall become vacant during the said term^ the said 
party of the first part or her representative, may re-enter 
the same, either by force or otherwise, without being liable 
to any prosecution therefor, and relet the said premises 
a£ «he agent of the parties of the second part, and receive 
the rent therefor, applying the same, first to the payment 
of such expenses as she may be put to in re-entering, and 
then to the payment of rent due by these presents, and the 
balance if any, to be paid over to the said party of the 
second part who shall remain liable for any deficiency." 
The tenant was dispossessed by the landlord before the 
termination of the lease and the general term of the New 
York Common Pleas in an opinion written by Bischoff, J., 
and concurred in by Bookstaver, T., held that the tenant 
was liable on the covenant, notwithstanding the institution 
of summary proceedings, and that a sum deposited by the 
tenant as security for the payment of rent could be applied 
by the landlord in payment of a deficiency arising after the 
tenant had been dispossessed. The court discusses the 
meaning of the word " term " used in a lease and there is 
a short note on the use of the word " Term ** in Conveyan- 
cing and the Effect of Recission, following the case. 28 
Abb. N. C. 20. 

In Hall V. Gould (13 N. Y. 127), the lease contained a 
provision that the premises should not be used for certain 
purposes therein specified and if so used the lessor should 
have power ** to enter upon and eject from the premises 
the persons occupied in such disreputable pursuits, and re- 
let the same for the benefit of the lessee.** Upon breach 
of this covenant the landlord brought an ejectment suit 
which went in his favor and then he tried to relet the 
premises, but being unsuccessful brought an action 
against the tenant on the original covenant. The court 
held that he was entitled to recover ; but there was a strong 
dissenting opinion by Hand, J. 

In Stuyvesant v, Grissler (12 Abb. Pr, [N. 8.] 6), it is 
said at page 14 that "with the single exception of the 
right to collect rent due prior to the eviction the lease be- 
comes void for every purpose from and after the judgment 
and the possession of the landlord under it,*' but the same 
question was not involved there as in the case in the text. 

The question when a landlord could or could not relet 
demised premises as agent of the tenant, was considered in 
Gray v, Kaufman Dairy & Ice Cream Co. (9 App, Div. 115), 
and the court there remarks that the law on the subject is 
far from satisfactory, and that it is necessary to make a 
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choice between authorities which cannot be recmciled. In 
that case the landlord sent written notice to the tenant 
after the tenant had vacated the premises, that fae» the 
landlord, would relet the premises as the agent of the 
tenant The tenant did not reply to the communication, 
and it was held that under these circumstances it was the 
question of fact for the jury to determine, whether or not 
the tenant had consented that the landlord should relet as 
his agent and thus take the case out of the general rule 
that when the landlord relets it amounts to an acceptance 
of the surrender and exonerates the tenant from the fur- 
ther payment of the rent. The court cites Underbill v. 
Collins (132 JV. y., 269), and Matter of Hevenor (144 JV. K, 
271 ; s. c, I JV. V. Ann. Cas. 144), and declares that the two 
cases cannot be reconciled, but says that the discussion of 
the court in the Hevenor case on this point was not neces- 
sary in deciding the main question in controversy therein. 

In Underhill v. Collins {supra) it was held where the 
landlord notified the tenant prior to the vacating of the 
premises that if he did vacate the landlord would relet as 
the agent of the tenant and hold the tenant liable for any 
loss of rent occasioned thereby the landlord could recover 
of the tenant instalments of rent as they fell due under the 
terms of the original lease. In Matter of Hevenor the 
court seems to take a somewhat different view of the land- 
lord's right in such a case and remarks that the landlord 
by reletting under a lease which gave him the absolute 
right to do so '*put an end to his fixed obligation under the 
lease and left it for the future to determine whether they 
would have any claim against him. His liability was 
changed and thereafter could only be for a possible defi- 
ciency. ... A liability which, if it arose, could only be 
finally and definitely ascertained at the expiration oi the 
demised term, while it might not arise at all." 

lu the last mentioned case the real question decided 
was whether or not the landlord could prove his claim as 
against the general assignee for creditors of the tenant, and 
it was held that he could not because the liability did not 
constitute a debt at the time the assignment was made. 
The court in the Gray case followed Underhill v, Collins 
because it considered the remarks quoted from Matter of 
Hevenor as dicta. 

Where the landlord brings an action against the tenant, 
for loss of rent after reletting the premises as agent of the 
tenant, before the expiration of the term of the lease, he 
can recover only such loss as has occurred up to the time 
the action is brought ; and if the landlord expends money 
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on the premises by reason of which he is enabled to secure 
a large sum as rent this enures to the benefit of the tenant 
where the expenditure was not authorized by the tenant. 
Hackett v, Richards, 13 -A^. K 138. 

Where the landlord relets under such a covenant he is 
liable to the original tenant for any negligence by which 
he fails to collect rent of such new tenant. Fitch v. Armour, 
39 St R, 246 ; s. c, 14 Supp, 319. 

In Nathan v, Gendron Iron Wheel Co. (18 Misc, 374), 
the general term of the New York City court sustained a 
recovery by a landlord on a covenant in a lease that in 
case of the failure of the tenant to pay rent the landlord 
could re-enter and relet holding the tenant for the loss of 
rent by such reletting, but in that case the tenant volun* 
tarily abandoned the premises. 



LASCHE V. BEARING. 



Supreme Courts Kings County, Special Term ; June, 1898. 

Execution against the person ; action for negligence?^ An execution 
against the person is not allowed in an action for personal in* 
juries caused by the negligence of the servants of the defendant 
where an order of arrest has not been issued in the action.* 

♦The case of Ritterman v. Ropes (52 Super Ct, [J, & 5.] 236), 
appears to be the only direct authority, so far as the reported cases 
show, on the right to issue an execution against the person in an ac- 
tion for negligence, although another case, hereafter referred to^ 
proceeds upon the theory that such right exists. The Ritterman 
case was decided by Truax, J., at the special term of the late Su- 
perior Court, and his determination was af&rmed in a Per Curiam 
decision of the general term of that court on the opinion below. The 
general term was composed of Justices Sedgwick and Freedman. 
That case was directly in conflict with the case in the text and the 
opinion at special term was as follows : 

" Section 1487 of the Code of Civil Procedure authorizes the is- 
suing of an execution against the person of a judgment debtor, 
when the plaintiff's right to arrest the defendant depends upon the 
nature of the action. One of the cases in which the right to arrest 
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Motion to set aside an execution against the person. 

Action by Ernst Lasche, an infant, by his guardian 
ad liteniy against James W. Dearing. in which a judg* 
ment has been recovered against the defendant for over 

— - - - —  • — • — — 

depends on the nature of the action, is where the action is brought 
to recover damages for a personal injury ($ 549). In this case, the 
person of the plaintiff was injured through the negligence of the 
defendant, who has been arrested on an execution against the per- 
son. This execution he moves to set aside, on the ground that the 
words personal injury, in section 549, as defined by section 3343, 
mean only libel, slander, criminal conversation, seduction, malicious 
prosecution, assault, battery, false imprisonment, or other actionable 
injury, of like nature, to the person of the plaintiff, or of another. 
That is, that the defendant can be arrested only when the injury is 
willful. This construction is opposed to the authorities (Haines v. 
Joralemon, 2 Civ, Pro, (McC) 196; Keeler v, Qark, 18 AM. Pr, 
154 ; Miller v, Scherder, 1 N, V, 262), and is not warranted by the 
Code, for section 553 of the Code of Civil Procedure provides that 
a woman cannot be arrested except . . . for a willful injury to 
person, character or property; in other words, a man may be 
arrested for any injury to the person of another, while a woman can 
only be arrested for a willful injury to the person of another. 

"If the construction contended for by the defendant were the 
right one. section 553 would be unnecessary. 

" The motion to vacate the order of arrest is denied, with costs." 

The other case referred to above is Miller t/. Woodhead, 52 ffutt^ 
127. Mr. Justice Daniels in writing the opinion of the court, which 
was concurred in by Van Brunt, P. J. and Brady, J., held that in 
an action for negligence, brought by an infant by his guardian ad 
litem^ an execution against the person of the guardian could be is- 
sued to recover the costs upon the dismissal of the complaint after 
an execution against his property had been returned unsatisfied, 
thus by necessary implication holding that an executioa against the 
person was proper in an action to recover damages for personal 
injuries resulting from negligence. 

In Keeler v. Clark (18 Abb. Pr. 154), cited in Ritterman v. 
Ropes {supra), the action was brought for an injury to property 
caused by negligence of a bailee and an execution against the per- 
son was sustained. 

In Miller v. Scherder (2 N. Y, 262), cited in the Ritterman case 
a body execution against the plaintiff for costs was sustained, but 
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$i,ocx), and he is now held under execution against the 
person. Application to release him is made on the 
ground that this is not an action in which an execution 
against the person is allowed, no order of arrest having 
been made. The pleadings show that the action was 
for an injury caused by the breaking of the ropes sus- 
taining a dumb-waiter. The allegation of the complaint 
is that the defendant owned the building, and was neg- 
ligent in not repairing the ropes, having knowledge that 
they were out of repair. It is also alleged that the in- 
juries were caused by the neglect and carelessness of 
the defendant, his agents, servants and employes. In 
his moving papers, the defendant states that he was not 
present at the time the injury occurred, and knew no- 
thing of it. This statement is denied. While any fact 
presented inconsistent with the judgment would be of 
no eflfect, it is nevertheless clear that that statement is 
entirely consistent with all that the judgment decides 
or implies. Hence this case is practically a case for 
negligence — negligence of omission rather than com- 
mission, from which a personal injury has resulted ; 
and the question is whether or not an execution against 
the person can be issued in this case. 

Heldy that the motion should be granted. No order 
of arrest has been granted ; hence the question here is 
whether or not the nature of the action was such as to 
give cause for arrest. Code Civ. Pro., § 1487. That 
brings us directly to section 549, which occupies nearly 
a page in stating and very carefully defining the differ, 
ent cases in which an arrest is allowed. Clearly none 
of the cases there stated apply here, unless this is a 

the action was for an alleged willful injury to the person of the 
plaintiff by selling him impure meat. The court also held that where 
the plaintiff joined a cause of action on contract with one sound- 
ing in tort he could not have an execution against the person in 
case of his success, but if he failed and the defendant secured a 
judgment for costs such an execution could issue. 
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case " to recover damages for a personal injury." Bat 
a " personal injury " is defined in section 3343, as fol- 
lows : '' A ' personal injury ' includes libel, slander, 
criminal conversation, seduction and malicious prose- 
cution ; also assault, battery, false imprisonment or 
other actionable injury to the person either of the plaint 
iff or of another." Clearly, none of the cases specifi- 
cally stated in the definition apply. This was neither 
an action of libel, nor of false imprisonment, nor of 
either of the classes specified between these two. If 
there is anything in the definition which affects this 
case, it is in the general words " other actionable injury 
to the person." This must be so, and it is practically 
so assumed and stated in all the cases which relate to 
this question. Hence the question here simply is: 
What do those general words, as they there stand re* 
lated and connected, mean ? What, if any, additional 
right of arrest do they give ? Any meaning allowed 
them which is broad enough to include this case makes 
them broad enough to include assault and battery — the 
specific cases stated immediately before — and so make 
surplusage the words ''assault" and "battery," and 
perhaps other words. But a construction which makes 
useless those pivotal and important words is obviously 
faulty if any other construction is allowable. Besides, 
there is another rule which seems tocleaHy forbid this 
execution to stand. It is well settled that where specific 
words are closely connected, as here, with general 
words, the specific words characterize the general 
words, so limiting or restraining them as to indicate a 
class of cognate or related, rather than that of diverse 
kinds. Hickey v, Taaffe. 99 N. Y. 204; Wakefield v. 
Fargo, 90 N. Y. 213 ; People v. Richards, 108 N. Y. 137. 
Matter of Hermance, y\ N, Y. 481 ; People z^. New York 
& M. B. Ry. Co., 84 N. Y. 565. The rule stated in these 
cases would Uad us to construe the definition quoted 
as though the specific words had been followed by the 
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words " or other similar actionable injury." Applying 
that rule to this case, the whole definition is at once 
clear and harmonious, and all its words mean some- 
thing. All the specific words state cases of affirmative 
and active wrong with more or less of turpitude, ac- 
cording to the character of the wrong. And those 
words, the centre and core of the definition, character- 
ize these general words, and prevent them from being 
construed so as to allow an arrest for anything so dif- 
ferent as a mere omission, or the wrong of an omission, 
even though negligent and careless, and resulting, as in 
this case, in an injury to the person. And the contrary 
view would lead to still other absurdities. If these 
general words are to be construed as though they 
stood alone, then we have a definition which says, in 
effect, that a personal injury is an injury to the person 
— a result obviously absurd. The proper view of this 
definition, it seems to me, is this : Its first part, " libel," 
"slander," etc., brings into it wrongs which otherwise 
might not be classed as personal injuries ; while its last 
words, " assault," etc., characterize and restrain what 
otherwise might be deemed the natural import of the 
general words. That makes it truly a definition, ex- 
cluding as well as including, and, in a proper and cor- 
rect sense, defining a class. The rule that penal sta- 
tutes are to be strictly construed, it seems to me, also 
applies to this case ; and, if it were otherwise in doubt, 
that rule would resolve it against a construction which 
would give a remedy by arrest and imprisonment. 

As sustaining a contrary view, reference has been 
made to section 553 of the Code of Civil Procedure. 
That section provides, in effect, that a woman cannot 
be arrested under the provisions of that title, except in 
procedings in the nature of contempt, and for wilful 
injury to person, character, or property. From that it 
has been held that the test as to the right to arrest a 
man, in an action for personal injury, is not dependent 
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on whether or not the act is willful, or on the character 
of the act, so long as a personal injury results. Ritter- 
man v. Ropes, 52 Super Ct. (/. & 5.) 236. But a con- 
sideration of the effect and scope of section 553, 1 think 
clearly repels that inference. That section certainly 
relieves a woman from arrest in any and all cases where, 
being the plaintiff, a judgment for costs is given against 
her. Equally it relieves her from arrest in an action 
founded on a breach of promise to marry, or for the 
appropriation of money received as agent or in a fidu- 
ciary capacity, and doubtless, in many cases of slander 
or libel. Hence it follows that the section relieves, or 
may relieve, a woman from arrest in nearly all the cases 
specifically stated, in which such a remedy would other- 
wise run against her. With that large and adequate 
effect as to the arrest of women in those cases specifi- 
cally stated, it would hardly seem right to give it an 
ulterior effect, as the arrest of men, by enlarging gen- 
eral words upon which the section does not seem to 
have any direct effect. There are authorities which 
indicate the contrary view, but I think the fact that 
orders of arrest are not ordinarily claimed in negligence 
cases, and are not usually obtained against the plaintiff 
where the judgment is for the defendant (See Miller v. 
Woodhead, 52 Hun^ 127), should have some weight in 
construing this section. But I feel compelled to decide 
the question on the general and well-grounded rules 
which seem to me to control, rather than on the very few 
cases which are claimed to apply to this particular sec- 
tion of the Code. 

Opinion by Johnson, J. 

Motion granted. 

S, Bishop Marks, for the defendant, and motion. 

Eugene V. Brewster, for the plaintiff, opposed. 
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GRAY V. CENTRAL R. R. OF NEW JERSEY. 

Court of Appeals ; January, 1899. 

Damages ; unliquidated; interest when allawedJ] Interest as an 
element of damages for the breach of a contract for the sale of 
chattels, when it is sought to hold the defendant liable for the 
difference between the contract price and the real value of the 
goods, is allowed only when such chattels have a market value, 
so that the difference between the agreed price and such market 
value can be determined by computation.* 

* In Van Rensselaer ?/. Jewett (2 A^. K. 135), an action was 
brought to recover rent, which by the contract, was payable in 
wheat and services, the value of which was unliquidated by the 
contract, and the court held that interest was properly included as 
an element of damages, notwithstanding the value of the services 
and wheat was unliquidated by the terms of the contract, and the 
court, after reviewing several decisions on the question of interest 
where the damages are unliquidated, says, at page 140: "The 
principle to be extracted from these decisions may be stated as 
follows : Whenever a debtor is in default for npt paying money, 
delivering property or rendering services in pursuance of his con- 
tract, justice requires that he should indemnify the creditor for the 
wrong which has been done him ; and a just indemnification, though 
it may sometimes be more, can never be less, than the specified 
amount of money or the value of the property or services at the 
time they should have been paid or rendered, with interest from the 
time of the default until the obligation is discharged. And if the 
creditor is obliged to resort to the courts for redress, he ought in 
all such cases, to recover interest in addition to the debt, by way of 
damages. It is true that on an agreement like the one in consider- 
ation the amount of debt can only be ascertained by an inquiry 
concerning the value of the property and services. But the value 
can be ascertained, and when that has been done, the creditor, as a 
question of principle, is just as plainly entitled to interest after the 
default, as he would be if the like sum had been payable in money. 
The English courts do not allow interest in such cases ; and I feel 
some difficulty in saying that it can be allowed here, without an act 
of the legislature to authorize it. But the courts in this and other 
States have, for many years, been tending to the conclusion that we 
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Cross-appeuls from a judgment of the late General 
Term of the Supreme Court, first department, modify- 
ing and, as modified, affirming a judgment in favor of 
phiintiffs entered upon a verdict, and an order denying 
a motion for a new trial. 

have finally reached, that a man who breaks his contract to pay a 
debt, whether the payment is to be made in money or in anything 
else, shall indemnify the creditor, so far as that can be done, by 
adding interest to the amount of damages which was sustained on 
the day of the breach. The rule is just in itself ; and as it is now 
nearly nineteen years since the point was decided in favor of the 
creditor and eight out of nine judges of the Supreme Court, have 
at different times, concurred in that opinion, we think the ques- 
tion should be regarded as settled." 

The same rule is reiterated in Dana v, Fiedler (12 A\ Y. 40), 
and Van Rensselaer v. Jewett {supra) is cited with approval. 

The Van Rensselaer case was again approved in Adams v. Fort 
Plain Bank (36 A^ K. 255), and the same doctrine was announced 
as is therein contained. 

In McMahon v, N. Y. & Erie R. R. Co. (20 N. F. 463), 
the defendant failed to have its engineers make estimates of the 
amount of work which the plaintiff, a contractor, had performed in 
constructing the road, and in an action by the contractor to re- 
cover for the value of his services, it was held that interest should 
be allowed as an element of damages, although at the time of 
the breach, the amount to which he was entitled was unliqui- 
dated. 

In McCoUum v. Seward (62 N, K 316), which was an action for 
services on a quantum meruit, the plaintiff was allowed interest 
from the time of the commencement of the action. The same rule 
was followed in Mercer v. Vose (67 A^. Y. 56). 

In Mygatt v, Wilcox (45 A^. Y. 306), interest was allowed on an 
attorney's account from the time it was rendered to the client. 

In McCormickT/. Pennsylvania Central R. R. Co. (49 A^. K. 303), 
interest was allowed upon the value of baggage lost by the defend- 
ant, belonging to the plaintiff. 

In an action for the breach of a contract where the damages are 
unliquidated, the question of whether or not interest should be al- 
lowed as an element of damages, is not one which rests within the 
discretion of the jury, but is a question of law to be decided by the 
court (Mansfield v. N. Y. Central & H. R, R. R. Co., 114 N. Y. 331), 
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This action was brought to recover of the defendant 
damages, because of a breach of its contract to buy a 
steamboat. The plaintiffs had judgment upon the ver- 
dict of a jury, which awarded interest upon the sum in 
which the plaintiffs were found to have been damaged. 

but in actions sounding in tort, when the recovery of interest 
is permissible, it is, with some exceptions, a question for the jury. 
Id. ; Duryee V. Mayor, etc, of N. Y., 96 N. V. 477. 

In Mansfield v. N. Y. Central, etc., R. R. Co. (114 N. V, 331), 
the defendant had agreed to pay to the plaintiff a bonus of $500 
for each day less than five months within which the plaintiff would 
perform certain work, concerning which they had made a contract. 
The plaintiff claimed that he would have been able to have earned 
about $15,000 under this provision of the contract if the defendant 
had promptly performed its part of the contract and made it possi- 
ble for the plaintiff to proceed with the work, and damages for a 
considerable amount were allowed under this branch of the case 
and the trial court also allowed interest thereon. The Court of 
Appeals modified the judgment by striking out the interest, and 
said at page 336: "The rule upon the subject may appear to have 
been involved in some uncertainty, but it now seems to be reason- 
ably well defined in this State. In McMaster v. State (108 iV. V, 
542), the claim was for damages founded upon a breach of contract 
for the supply of materials for and services in the construction of a 
public building. The damages resulted from the refusal of the 
State to permit the contractor to proceed with the work to its com- 
pletion, as provided by the contract. And such damages consisted 
of a loss of profits, which would have been realized by the perform 
ance of the work at the contract price. The court held that interest 
was not allowable even from the time of the commencement of the 
action or proceeding, because the claim was unliquidated, and 
there was no possible way for the State to adjust the same and 
ascertain the amount which it was liable to pay." And reference 
was made to White v. Miller (71 N. Y, 118; 7^ Id, 393). That 
was an action to recover damages resulting from breach of war- 
ranty upon sale of a quantity of cabbage seed. The referee on the 
first trial allowed interest upon the damages from the time the crop 
would have been harvested. The court held that this was error for 
the reason that '' the demand was unliquidated and that the amount 
could not be determined by computation simply, or reference to 
market values. " {71 N. V, 134). On the next trial the plaintiffs 
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Upon appeal to the general term, that court ordered a 
modification of the judgment, by reducing the verdict 
to the amount found by the jury, exclusive of interest, 
and affirmed the judgment as so modified. From the 
judgment of affirmance the plaintiffs and the defendant 
have appealed ; the former because of the reduction in 
the amount of their recovery and the latter because any 
recovery by the plaintiffs was sustained. 

Ifeid, that the judgment should be affirmed as to both 
appeals. The important question for us to determine 
arises upon the plaintiff's appeal from the determination 

were allowed to recover interest upon the amount of damages from 
the time of the commencement of the action. This was held to be 
error. And after reviewing many prior cases on the subject, the 
court, by Earl, J., remarked that some of those cited '* tend to show 
that where an account for services or for goods sold and delivered, 
which has become due and payable in money, although not strictly 
liquidated, is presented to the debtor and payment demanded, the 
debtor is put in default and interest is set running ; and that, if not 
demanded before the commencement of the suit is a sufficient de- 
mand to set the interest running from that date. But there is no 
authority for holding in a case like this, where the claim sounds 
purely in damages, is unliquidated, and contested, and the amount 
so uncertain that a demand cannot set the interest running, that it 
can be set running by the commencement of the action.'* 

In Irlbacker v. Roth (25 A pp. Div. 290; appeal dismissed, 
155 N. K. 699), the action was brought to compel the defendant to 
take back stock which the plaintiff alleged he had been induced to 
subscribe for on the promise and agreement of the defendant that 
he would at any time take the stock off the hands of the plaintiff, 
and pay him the face value therefor, and it was held that the plaint- 
iff was entitled to interest on the face value of the stock from the 
day he demanded of the defendant that he should keep his agree- 
ment. 

" We think the rule is now settled in this Sute that where the 
value of property is diminished by an injury wrongfully inflicted 
the jury may, in their discretion, give interest on the amount \t^ 
which the value is diminished from the time of the injury. That is' 
the rule laid down in the elementary books and sustained fay the 
adjudged cases." Wilson v. City of Troy, 135 N. K. 96, 105. 
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of the General Term, that the jury should not have been 
allowed to add interest to the amount in which they 
found the plaintiffs to have been damaged. This being 
an action for the recovery of unliquidated damages, 
whether interest was recoverable therein depended 
upon how far the plaintiffs' demand was such that it 
was capable of being ascertained, or computed, if only 
approximately, by reference to established market values. 
That is to sav, if this case were one where, according 
to the evidence, it appeared that a steamboat, like the 
one in question, had a more or less well-established 
value in the market, so that, upon the indefensible re- 
fusal of the defendant to complete its contract of pur- 
chase, it could be said to have been chargeable with a 
knowledge of the damage sustained, actual or approxi- 
mate, then the plaintiff's recovery should carry interest, 
as matter of law. McMahon v, N. Y. & Erie R. R. Co.» 
20 A^. K 463 ; Mansfield v. N. Y, Central, etc., R. R. 
Co., 114 Id, 331, 

The evidence shows that this steamboat had been 
bought by the plaintiffs from the United States gov- 
ernment, and was, thereafter, offered for sale by them 
as a second-hand steam ferry boat. There was evidence 
given by two witnesses, called by the plaintiffs, as to 
what was the fair market value of such a vessel. But 
that there was a market value or price, in the ordinary 
sense of those terms, for such an article, was not made 
out by the evidence ; or, at least, not in a satisfactory 
or conclusive manner. The witnesses, who testified 
upon the subject, were competent to express an opinion 
as to what such a vessel was worth in her condition; 
but that would only go to prove what her actual value 
may have been in the opinion of those familiar with the 
business of boat building, and would not, necessarily, 
show that there was any established market value or 
rate. From the evidence it would rather seem that the 
market value spoken of was merely synonymous with 
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the actual value. The instruction given by the trial 
judge to the jury was, that the plaintiffs* damage must 
be measured by the difference between the contract 
price and the market value of the boat at the time she 
should have been received and that, in addition, they 
were entitled to add interest to the amount found to be 
that difference. An exception was taken by the defend- 
ant to that instruction and, at the General Term, the 
court, in reviewing the judgment upon the appeal, was 
at liberty to determine upon the facts whether such an 
instruction with regard to interest was correct. lU 
from those facts, it did not appear to the court that the 
evidence justified a finding of there being an established 
market value, or rate, for such vessels, by reference to 
which the defendant might have ascertained the extent 
of the damage iirtiich the plaintiff might sustain from its 
refusal to complete the contract, then, I think, the de- 
termination of the court, in striking out the award of 
interest from the verdict, should not be disturbed by 
us. I think, not only, that there was a clear latitude for 
the exercise by the Greneral Term of its judgment in that 
respect upon the facts, but that it could not be well said 
that those facts brought the case within the rule as to 
the allowance of interest upon unliquidated demands, 
as we must regard it to be settled by the decisions of this 
court. 

In the early case of Van Rensselaer v. Jewett, (2 
N. y. 135), the rule was laid down that, where a debtor 
is in default for not paying money, delivering property, 
or rendering services, in pursuance of his contract, he 
is chargeable with interest, from the time of default, on 
the specified amount of moneys, or the value of the 
property, or services, at the time they should have been 
paid or delivered. That was a case where the action 
was for rent payable in specific articles. In the subse- 
quent case of McMahon v. N. Y. & Erie R. R. Co. (20 
iV. F. 463), where the action was to recover for work 
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performed and materials furnished by the plaintiff in 
the construction of the defendant's road, the case of 
Van Rensselaer v. Jewett was referred to and carefully 
considered. Julge Selden said that, ''The old com- 
mon-law rule, which required that a demand should be 
liquidated, or its amount in some way ascertained be- 
fore interest could be allowed, has been modified by 
general consent, so far as to hold that if the amount is 
capable of being ascertained by mere computation, then 
it shall carry interest; and this court in the case of 
Van Rensselaer v. Jewett went a step further, and 
allowed interest upon an unliquidated demand, the 
amount of which could be ascertained by computation 
together with a reference to well-established market 
values ; because such values in many cases are so nearly 
certain, that it would be possible for the debtor to 
obtain some proximate knowledge of how much he was 
to pay. That case went, I think, as far as it is reason- 
able and proper to go in that direction. So long as the 
courts adhere even to the principles of that case, they 
are not without a rule which it is possible to apply." 
In Mantgeld v. N. Y. Central, etc., R. R. Co. (ii N. V. 
333)> where the action was for damages for breach of a 
contract to construct a grain elevator. Judge Bradley, 
with some care, reviewed the question and the cases 
where it had been discussed, and he sums up the mat- 
ter in this language, in referring to the doctrine of the 
cases ; " So far as I have observed, it has not been 
extended to actions to recover unliquidated damages 
for breach of contract, unless the means are accessible 
to the party sought to be charged, of ascertaining the 
amount by computation or otherwise, to which the 
other party is entitled." It was held in that case, be- 
cause the amount of the claim for damages was entirely 
uncertain, and was closely contested by the defendant, 
that the question of interest should have been excluded 
from the consideration of the jury upon the trial. 
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These cases, and others which might be cited, in my 
judgment, have so far settled the rule in this State that 
we should not undertake at the present day to abrogate 
it and the careful consideration which it has received 
by the courts justifies us in refusing to give it any further 
extension. 

Opinion by Gray, J. Haight, Martin and Vann, 
JJ. concurred with Gray, J. for affirmance GVBkieN, J. 
dissented, and Bartlett, J. concurred with O'Brien, J 
Parker, C. J. not sitting. 

Judgment affirmed without costs to either party. 

Jacob F. Miller, for the plaintiff. 

Robert Thorne and Robert W. De Forest, for the de- 
fendant. 
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t. Eviditut ; original answer afUr amendment!\ An admission contained 
in an original answer is competent as evidence against the defendant, 
although an amended aniwer has been served.* 

Appeal from a judgment dismissing the plaintiffs' 
complaint. The case was tried before a referee. 

This action was brought by Felix Herzfeld and others 
to recover a balance alleged to be due to the plaintiffs, as 

to CRon of law, which are presented by exceptions made, it is evident Uiat 
mch a mode of trial of actions is hasardoas." The ooart, however, in 
that case refused to reverse the judgment for the error of the referee in 
this respect, it being held that the evidence admitted as to which the ruling 
was reserved did not have the effect that the plaintiff contended it did, and 
the decision in favor of the defendant was therefore right. 

In Lathrop v. Bramhall (64 iV. K. 365, 370) the role is stated as follows : 
'* There are cases where it is easy to see that the admission of evidence in 
this form might embarrass the defense in determining to what extent testi- 
mony should be introduced in answer to that which has been admitted under 
such a restriction. And where the case shows in any way that such a mling 
would be prejudicial to the rights of the party objecting, it would be a sub- 
ject of exception which would lead to a reversal of the judgment. It is 
quite as objectionable for a referee to make a mistake in his ruling, generally, 
as to make a decision reserving the question as to the admissibility of evi- 
<lence which may in any way prejudice the party." 

See also Kerslake v. Schoonmaker, 8 Hun^ 436. 

" Ordinarily such rulings furnish ground for reversal, unless the ques- 
tions reserved are immaterial or of such a character that if decided against 
the party raising them the decision would constitute no sufficient ground of 
error*" Wright 9. Rensens, 133 N. Y. 298, 306 ; citing Sharp 9. Freeman 
ifupra) and Lathrop v. Bramhall (supra), 

*' This method of disposing of objectkms to evidence has hitherto been 
disapproved by the courts, and it is not allowable in practice to reserve 
questions arising upon objections to the introduction of evidence without 
consent." Hopkins v. Clark, 90 ^un, 4, 6. 

* It seems to be fairly well settled that admissions in a pleading may be 
veoeived in evidence against the one making them, even though an amended 
pleading is subsequently served in the action, which does not contain such 
mi mh tki M , They are not conclusive against the one making them, however, 
and do aoC amount to an estoppel. They may be explained or disproved by 
different evidence, the same as any other admission offeted in evidence by 
the other party. See Young v. Katz, 5 ^^. Y, Ann, Cos, 58 ; and Mote om 
Admisaioos in Answer as Evidence, lb, 63 
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surviving members of the firm of Herzfeld & Company, 
in making purchases and sales of stock for the defendant, 
Max Reinach. The answer is substantially a general 
denial of the cause of action alleged in the complaint, 
and it also contains a counterclaim for alleged disobe- 
dience of defendant's orders i .1 making the purchases and 
sales. The issued involved were sent to a referee to hear 
and determine, who, after trial, dismissed the complaint 
upon the merits, with costs, and the plaintifiFs have 
appealed. 

During the progress of the trial numerous objections 
were made by the defendant to the admission of testi- 
mony, and the plaintiffs objected to the granting of certain 
motions made by the defendant to strike out evidence 
which had theretofore been received without objections. 
After both parties had rested, plaintiffs moved to dismiss 
so much of the defendant's answer as alleged a counter- 
claim, upon the ground that no proof had been adduced 
to sustain it. The referee did not rule upon these objec- 
tions or motions at the time they were made, nor at any 
time during the trial, and his report fails to show that he 
ever passed upon them in any way. 

Heldy that as the evidence, concerning which the 
objections and motions were made, had a very material 
bearing upon the issues involved, the failure of the 
referee to pass upon them before the close of the trial, or 
to indicate in his report the disposition which he had 
made of them, constituted an error which requires a 
reversal of the judgment. 

The method adopted by the referee in reserving his 
decision upon objections and motions made by the 
respective parties during the progress of the trial, and 
then not disposing of such objections before the final 
submission of the case, so that the party ruled against 
might have his exception to the ruling noted, if he so 
desires, cannot be sanctioned by this court. 

It is not the proper way to conduct a trial, and the 
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courts have heretofore, when the matter has come before 
them, disapproved of such practice. Sharpe v. Freeman, 
4S A^. Y. 802 ; Lathrop v. Bramhall, 64 N. Y. 365. A 
litigant is entitled to have a trial so conducted that a 
record can be presented to the Appellate Court, if desired, 
for review, which will show upon what evidence the decis- 
ion is based. 

This cannot be done when a trial is conducted in the 
manner in which this one was. We think it must be held, 
when objections are made during the progress of the trial 
to the receipt of evidence, or motions are made to strike 
out the same after it has been received, and the referee 
omits to rule upon such objections or motions at the time 
they are made or before the close of the trial, that then 
such objections and motions must be considered upoQ 
review, the same as if they had been decided in favor of 
the successful party and an exception duly taken thereto, 
unless the successful party can show that the omission to 
make the rulings did not and could not by any possibility 
have injured the defeated party. Lathrop v, Bramhall 
{supra.) If such rultiig be adopted, then it at once becomes 
apparent that this judgment must be reversed. On the 
trial the plaintiffs offered in evidence a portion of defend- 
ant's answer, which contained an admission of the pur- 
chases and sales of stocks referred to in the complaint. 
The answer was thereafter amended, and a motion made 
by defendant to strike out the original answer as evidence, 
on the ground that it, having been amended, was no 
longer competent evidence against the defendant. The 
amendment did not destroy the original answer when it 
was sought to be used as evidence, and not as a pleading. 

The referee erred if he granted the motion, and if he 
did not grant it, but considered the admission contained 
in the answer, it is difiiculc to see how he could have dls> 
missed the complaint. Many other grounds of error are 
assigned, but in view of the conclusion at which we have 
arrived, it is unnecessary to consider them. 
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Opinion by McLaughlin, J.; Van Brunt, P. J.. 
Patterson, O'Brien and Ingraham, JJ., concurring. 

Judgment reversed and a new trial ordered before 
another referee, with costs to the appellants to abide the 
event. 

Lewison, Kolder & Schattman, for the plaintiffs, appel- 
lants. 

S. Feucktwanger andE. W, S. Johnston for the defend- 
ant, respondent 



PEOPLE, exrel. COVENEY v. KEARNEY. 

Supremi Courts First Department, Appellate Division^ 

December, 1899. 

Mandamus; jury trial 9/ issues; effect of verdict,^ The verdict of a jury. 
to whom have been sent special i^aes arising in a mandamas proceed- 
ingi under Code CItU Procedare, § 2083, is conclusive upon the coorf 
in making hs final determination in such proceeding, unless such verdict 
is let aside l>y the manner provided by the statute.* 

Appeal from an order dismissing an application for a 
writ of mandamus. 

By the proceeding the relator James D. Coveney seeks 
to compel the respondent, as Commissioner of Public 
Buildings, Lighting and Supplies in the City of New 
York, to reinstate him as inspector in the Department of 
Public Buildings, Lighting and Supplies in the City of 
New York, from which position the relator was removed 
on February 19, 1898. The court below dismissed the 
proceeding, and the relator appealed. 

(After discussing the law applicable to mandamus 

* See Note on Trial of Special Issues by Jury in Equitable Acttons,. 
/*!/, page 258. 
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proceedings and holding that the relator had pursued the 
proper remedy if his removal was illegal, the opinion con- 
tinued as follows): We also think that the learned judge 
at Special Term had no power to go behind the verdict 
of the jury upon the trial of the issues raised by the alter- 
native writ and determine that the relator was not an 
exempt fireman within the provisions of the statute re- 
ferred to. By the alternative writ and the return aa 
issue of fact was raised, viz : whether at the time of the 
relator's discharge he had served the time required by 
law in the Volunteer Fire Department of the city of 
Yonkers. Upon a trial of that issue before a jury, the 
jury found that the relator had served more than five 
years In the volunteer fire department in the City of 
Yonkers, before February 19, 1898, when he was dismissed 
by the respondent. This verdict was binding upon the 
court at Special Term, in determining the question 
whether the relator was entitled to a writ. Section 2083 
of the Code of Civil Procedure provides that '' an issue of 
fact joined upon an alternative writ of mandamus must be 
tried by a jury, as if it was an issue joined in an action 
specified in section 968 of this act." That section refers 
to a trial by jury in action to which either party was en- 
titled by right to such trial. By Section 970 of the Code 
it is provided that the finding of a jury upon a question 
of fact stated to be tried by a jury in a case where either 
party can as a right require such a trial is conclusive un- 
less the verdict is set aside or a new trial granted. As an 
issue of fact joined ypon an alternative writ of mandamus- 
must be tried by a jury as if it was an issue joined in an 
action where a party had a right to trial by jury, its effect, 
we think, must be the same as the verdict of a jury in 
such an action and binding upon the court hearing the 
application for a final order, unless the verdict is set aside 
or a new trial granted. As the verdict in this proceeding 
expressly found that the relator had served five years in 
the Volunteer Fire Department in the City of Yonkers at 
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the time he was discharged, such finding was binding 
upon the Special Term, and upon the verdict the relator 
was entitled to be reinstated. 

Opinion by Ingraham J. ; Van Brunt, P. J., Pat- 
terson, O'Brien and McLaughlin, JJ., concurred. 

Order reversed, and application granted with costs in 
this court and the court below. 

James M, Hunt^ for the relator, appellant. 
Tluodare Connoly^ for the respondent. 



ARNOT V. NEVINS. 



Supreme Courts First Department^ Appellate Division; 

October, 1899. 

Jury trial; tptcial issues; coumtercUdm; ^aeticiJ] Aa application for a 
Jiuy trial of special iasues of fact raised by a ooanterdaiai, ia aa cqnit- 
able action, most be made within ten days after the Joinder of isaoe, if 
snch a trial is claimed as a nutter of right, under Rule 31 of tiie 
General Rales of Practice and Code of Ciril Procedare, S 970.* 

Appeal by the defendants, from an order of the 
Supreme Court, made at the New York Special Term 
denying the defendants* motion to have certain issues 
settled and submitted to a jury for trial. 

The action was brought to foreclose a mechanic's lien. 
The plaintiff was a subcontractor and agreed to furnish 
to the contractors, for the erection of two buildings in the 
city of New York, certain cut stone required for the 
buildings, and to set the same. The appellants, who were 
the principal contractors, set up in their answer seversl 
counterclaims, whereby they sought to recover from the 

* See Note on Trial of Special Issues by Jury ia Bqaitable Adtek 
>ar/, p^zt 258. 
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plaintifif upon promissory notes alleged to have been 
made by him and held by the appellants, and the 
damages claimed to have been sustained by reason of the 
failure of the plaintiff to carry out his contract with the 
appellants, amounting to the sum of $160: and» upon the 
counterclaims»the appellantsdemanded an affirmative judg- 
ment against the plaintiff. The plaintiff by his reply put in 
issue the allegations constituted the counterclaim. The 
reply was served on the23d day of January, 1889. Theplain- 
tiff then noticed the action for trial at Special Term, and 
the case was placed upon the calendar. Subsequently, 
and on the ist of March, 1889, the appellants made a 
motion that certain issues of fact specified in the motion 
papers be sent to a jury for trial. These issues included 
those raised by the answer and by the reply to the 
counterclaims. The motion was denied by the court be- 
low on the ground that it was made too late, and that no 
good reason appeared for requiring two trials of the 
action. 

HeU, no error. The action being an equitable one, 
the parties did not have the right to a jury trial at com- 
mon law. Whatever right the defendants had to have 
the issues tried by a jury was conferred by section 974 of 
the Code of Civil Procedure, and in such a case an appli- 
cation must be made to the court upon notice for an 
order directing that the question specified be stated for 
trial within section 970 of the Code of Civil Procedure. 
Mackellar v. Rogers, 109 N, V, 472 ; Smith v. Fleischman, 
23 App. Div. 359. 

Rule 31 of the General Rules of Practice provides that 
*' In cases where the trial of issues of fact is not provided 
for by the Code, if either party shall desire a trial by jury, 
such party shall, within ten days after issue joined, give 
notice of a special motion to be made upon the pleadings, 
that the whole issue, or any specific questions of fact in- 
volved therein, be tried by a jury/' It would seem that 
^his rule applied. The trial of the issues of fact in this 
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action is not provided for in the Code. Provision i5> 
therein made for an application to the court upon notice 
that the issues of fact arising out of the counterclaim may 
be tried by a jury where such a trial would be allowed in 
a cause of action brought by the defendant against the 
plaintifif for a cause of action stated in the counterclaim ; 
but to claim such a trial where such a counterclaim is 
interposed in an equitable action the motion must be 
made under section 970 of the Code, and such a motion, 
under rule 31, must be made within ten days after issue 
is joined. By not making the motion within ten days the 
appellants lost the right to have the issues sent to a jury 
for trial. It is true that the court, in its discretion, might 
have ordered such a trial if it was considered necessary; 
but the appellants, by their failure to move within the 
time specified, lost the right to move and were not 
aggrieved by the denial of their motion. 

An examination of the pleadings would indicate that 
a trial by jury would serve no good purpose, but would 
cause additional expense and delay. The question as to 
whether or not the plaintiff executed these promissory 
notes does not require a jury trial ; and the counterclaim 
to recover damages for the failure of the plaintiff to per- 
form his contract as involved in the issues raised by the 
answer, involved the right of the plaintiff to recover atall» 
and that question must be disposed of on the trial at 
Special Term. 

Opinion by Ingraham, J., Van Brunt, P. J., Rum- 
SEY, Patterson and O'Brien, JJ., concurred. 

Order affirmed, with ten dollars costs and disburse 
ments. 

Louis H. Livin^ for the defendants, appellants. 
y. Woolsey Shepard^ for the plaintiff, respondent. 
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McCLAVE V. GIBB. 
Court of Appeals ; December, 1898. 

[Affirming 15 Misc, 688.] 

Trial; equity; admissibility of verdict of jury rendered i^on former 
trial.] Where, after a verdict in favor of the plaintiff, by a jury, to 
whom special issues of fact were sent for determination by the Special 
Term, the complaint was dismissed on gpronnds other than those involved 
in the special issues, whereupon judgment was ordered finding the 
facts presented to the jury in favor of the plaintiff, and dismissing the 
complaint on other grounds, and upon appeal by the plaintiff from so 
mnch of the judgment as dismissed the complaint, the judgment was 
reversed and a new trial ordered, but the verdict was not set aside, nor 
the order for a jury trial of framed issues vacated, — //eld, that upon the 
new trial the verdict rendered by the jury and the evidence given on the 
trial before it were admissible as the basis of a judgment in favor of the 
plaintiff.* 

Appeal, by permission* from a judgment of the General 
Term of the late Superior Court of the city of New York, 
affirming a judgment in favor of plaintiff entered upon 
a decision of the court on trial at an Equity Term, and 
from an order affirming an order denying a motion to set 
aside a verdict previously rendered by a jury, upon certain 
issues framed for submission to them. 

This action was brought to set aside the award of 
appraisers appointed under two policies of insurance to 
fix the amount of plaintiff's damage by fire» and to recover 
the amount of his actual damage. The defendant is one 
of forty persons engaged in the fire insurance business 
under the name of the American Lloyds. The plaintiff 
is the holder of two policies issued upon the premises 
known as numbers 602 to 610 West Twenty-second street, 
in the city of New York, which were destroyed by fire on 

* See Note, following this case, on Trial of Special Issues by Jury ia 
•Bqaitable Actions. 
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the 1 2th day of April, 1893. The award of the appraisers 
was attacked upon various grounds. After joining the 
issue, an order was made by the Special Term settling the 
issues, and directing that they be tried by a jury. The 
issues so settled were : Jirst. ** Was the appraiser 
selected by the defendant disinterested ? Second. What 
was the amount of the loss and damage caused by the fire 
of April 12, 1893, ^o ^hc property of the plaintiff described 
in the complaint ? '* A trial was had at a Trial Term of 
the court before a jury, and upon such trial the jury 
answered the first question in the negative, and to the 
second question the answer was $5,000. A motion for a 
new trial was then made upon the grounds stated in sec- 
tion 999 of the Code, and denied. Thereupon the parties 
submitted to the judge who presided at the trial by the 
jury the evidence taken upon that trial, with the verdict 
of the jury, with the understanding that the case should 
be disposed of by him at the next Special Term to be held 
by him, upon briefs of counsel which were to be then sub- 
mitted. At a subsequent date, while sitting at Special 
Term, the judge rendered a decision containing findings 
of fact and conclusions of law, in which he found as facts 
that the defendant's appraiser was not disinterested and 
that the damages sustained were $5,000, as found by the 
jury, and as a conclusion of law that the award should be 
set aside and held for naught, but he also found that the 
plaintiff was bound upon the occurrence of the fire to give 
immediate notice of the loss caused thereby; that he was 
bound to make a complete inventory of the property, 
stating the quantity and cost of each article destroyed 
and the amount claimed thereon, as conditions precedent 
to the commencement of the action, which had not been 
done, and that the plaintiff was not entitled to maintain 
the action until the expiration of sixty days after the 
defendant and his associates had received satisfactory 
proofs of loss. He concluded by ordering judgment for 
the defendant dismissing the plaintiff's complaint. In the 
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judgment entered upon this decision it was adjudged and 
decreed that the award he set aside, and that the com- 
plaint be dismissed, but without costs. An appeal was 
then taken to the General Term from so muchof thejudg. 
ment as decreed the dismissal of the complaint. Upon 
the case being heard in the General Term, that court 
ordered that so much of the judgment as decrees that the 
complaint be dismissed be reversed, and a new trial was 
ordered, with costs to the appellant to abide the event. 
The case was then subsequently moved for a re-trial at 
an Equity Term of the court, and the plaintiff thereupon 
produced and offered in evidence the order settling 
issues, the evidence taken upon the trial before the jury^ 
the verdict and the order denying defendant's motion for 
a new trial, and the stipulation of the parties made upon 
the rendition of the verdict, to the effect that the case be 
submitted to the judge presiding at that trial, to be dis- 
posed of by him at the next Special Term at which he 
was to preside, and rested. This was received by the trial 
court under the objection and exception of the defendant. 
The defendant then offered in evidence the order granting 
a new trial, and then moved to dismiss the complaint 
upon various grounds, which it is not necessary here to 
refer to in detail, but which presented the question con- 
tended for by him, that the plaintiff had failed to present 
any evidence to sustain the allegations of his complaint. 
The motion was denied and an exception was taken. 

IlfUf that the order of the General Term granting a 
new trial did not nullify the verdict rendered upon the 
issue formed so as to preclude the court upon the retrial 
from making use of it. In the examination of the cases 
made by us, none have been found in which the question 
here presented has been considered. The appellant 
called our attention to numerous authorities which, in 
effect, hold that the granting of a new trial without quali- 
fication sends the case back for a trial upon all of the 
issues raised by the pleadings, and this, we think, must 
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be considered to be the effect of the order. It is con- 
tended, however, that the proceedings had upon the issue 
before the jury, and its verdict, is no part of the trial; 
and that inasmuch as the General Term has not, by its 
order, vacated the verdict or set aside the order settling 
issues, that those proceedings stand unimpaired and in 
full force. 

Where a party is entitled by the Constitution, or by 
express provisions of law, to a trial by jury, of one or 
more issues of fact, the finding of the jury is conclusive 
in the action, unless the verdict is set aside or a new trial 
is granted ; but where the party is not entitled, as of 
light, to a trial by jury, the verdict is not conclusive upon 
the parties and the trial court may adopt it, modify it or 
disregard it and find the facts anew. In the latter class 
of cases the verdict is treated as an aid to the court to 
inform its conscience, but it is in no wise bound thereby, 
for the responsibility of determining the facts rests upon 
the trial judge, and our Code has not changed the rule in 
this respect. Code Civ. Pro. §§ 970, 971 ; MacNaughton 
V. Osgood, 114 N. y. 574; Learned v. Tillotson, 97 
JV. K I, 6; Jackson v, Andrews, 59 N, Y, 244; Colie v. 
Tifft, 47 N. Y. 119; Wilson V. Riddle, 123/7.5. 608: 
Van Alst v. Hunter, 5 Johns Ch, 148 ; Vermilyea v. 
Palmer, 52 N. Y. 471 ; Birdsall v. Patterson, 51 iVl Y. 43 ; 
Acker v. Leland, log N. F. 5. 

It is claimed that the trial of special issues before a jur>' 
in an equity case constitutes a step in the trial. It is no 
more so than the taking of evidence upon a commission. 
It is not a trial where the issues of fact or of law are 
finally determined. Those questions, as we have seen, 
must be determined by the trial court, the judge making 
use of the evidence taken before the jury, or upon 
commission, together with the findings of the jury, to 
inform his conscience as to the facts. In this respect, 
where a trial by jury is not required by the Constitution 
or by express provisions of statute, the verdict is treated 
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as evidence in the case, having no binding force or other 
effect upon the determination of the trial judge. The 
Code provides for a review of the determination of the 
jury of issues formed in equity cases. If the finding is 
wrong, it may be set aside and a new trial ordered. In 
the case* under consideration the parties were not entitled 
to a trial by jury as a matter of right under the Constitu- 
tion or the express provisions of the statute. The find- 
ing, therefore, is not conclusive upon the trial court. The 
General Term, in ordering a new trial, has not vacated 
the order settling the issues or the verdict rendered 
thereon, or in any manner referred to these proceedings- 
It has merely ordered a new trial. This must be under, 
stood to require a retrial of all of the issues. This duty 
devolved upon the Special Term. That court, however, 
we think, has the right to receive in evidence upon such 
retrial the evidence taken before the jury and its verdict. 
It, however, was not bound thereby. It was its duty to 
^nd the facts, but it had the right to make use of the 
verdict for the purpose of informing the conscience of 
the court. We conclude, therefore, that the exception 
taken to the admission of the proceedings had upon the 
issues settled presents no error. 

Opinion by Haight, J. All concur, except O'Brien 
and Martin. JJ., dissenting. 

Judgment and order afHrmed, with costs. 

William B. Ellison^ for the defendant* appellant. 

H. B. Closson and Edward M. Shepard^ for the plaln> 
tiff, respondent. 
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Note on Trial of Special Issues by Jury in 

Equitable Actions. 

I. In general ; scope of note; statutes. 

II. When issues sent to jury. 

III. Effect of verdict. 

IV. Reviewing verdict : 



(a) Errors at the trial 



[d) Setting aside verdict on motion. 
V, Practice. 

L In General; Scope of Note; Statutes. 

The former rules governing the trial of special issues 
in equitable actions have not been changed by the pro- 
vision of the Code abolishing feigned issues, except that 
now the actual facts in controversy are determined by 
the jury. Acker v. Leland, 109 N, K $ ; Powell v. Wal- 
dron, 89 Id. 328 ; Carroll v. Deimel, 95 Id. 252 : Colie v, 
Tiflft, 47 Id. 1 19 ; Birdsall v. Patterson, 5 1 Id. 43 ; Ver- 
milyea v. Palmer, 52 Id. 471. There are a number of 
statutory provisions distributed through the Code of Civil 
Procedure prescribing the various methods of determining 
questions of fact whether the entire litigation depends 
upon such facts or they are merely incidental to some 
branch of the suit. In this note it is assumed that the 
suit is equitable in its nature, and that it would in the 
ordinary course of procedure be tried by the court with- 
out a jury. 

" The right to trial by jury in common-law actions. 
as a matter of course and of right, does not exist in courts 
of equity. It is one of the fundamental rules of equity 
practice, that questions of fact are to be decided by the 
court without the intervention of a jury. And from the 
nature of the issues to be tried, and the peculiar equities 
to be administered, this mode of trial is an advantageous 
one. In disposing of causes, a court of equity does not 
always render a final decision at once, as upon the trial of 
a cause by a jury ; for, there may be numerous issues or 
facts to be investigated before a final decree can be prop- 
erly made. If a preliminary decree is proper, it is usually 
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in such cases as the following: i. That in the course of 
the suit a dispute has arisen on a matter of law, which 
the court is unwilling to decide. 2. That a similar dis- 
pute has arisen on a matter of fact. 3. That the equity 
claimed is founded on an alleged legal right, the decision 
of which the Court of Chancery declines to assume, and 
4, that there are matters to be investigated which, 
although within the province of the court, are such as the 
presiding judge cannot at the hearing effectually deal 
with. Adams Eq. 375. To obviate these impediments 
the preliminary decree directs : i. A case for a court of 
law. 2. An issue for a jury. 3. An action at law, to be 
determined in the ordinary course ; or, 4, a reference to 
one of the masters of the court, to acquire and impart to 
it the necessary information. lb. Each of these meth- 
ods of inquiry may be also adopted on interlocutory 
applications by motion or petition. Ib^ i Waifs Pr. 20. 
The legislature in abolishing the technical differences 
between actions at law and suits in equity, as has often 
been said, did not and could not change the inherent 
nature of the two forms of action, and that fact is recog- 
nized in various statutory enactments, particularly in 
reference to jury trials of the whole or a part of the issues 
of fact in suits which were formerly designated equitable, 
and are still so named in actual practice. In abolishing 
feigned issues the legislature did no more than to substi- 
tute the trial of an actual issue of fact as it existed for a 
fictitious issue which was assumed for the purpose of 
arriving at a determination of the questions of fact really 
involved. The statute indicates this on its face. 

*' Feigned issues have been abolished. In a case, 
where neither party can, as of right, require a trial by 
jury of an issue of fact arising upon the pleadings, or 
where a question of fact, not in issue upon the pleadings, 
is to be tried, an order for the trial thereof by a jury may be 
made, stating, distinctly and plainly, the questions of fact 
to be tried. Such an order is the only authority necessary 
for the trial," Code Civ. Pro. §823. In particular actions, 
which are equitable in their nature, the legislature has 
given an absolute right to a trial by jury of certain essen- 
tial issues of fact. In an action to annul a marriage, 
** except where it is founded upon the alleged physical 
incapacity of one of the parties thereto, the court must, 
upon the application of either of the parties, make an 
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order directing the trial by a jury, of all the issues of 
fact ; or it may of its own motion make an order directing 
the trial, by a jury, of one or more issues of fact ; for 
which purpose the questions to be tried must be prepared 
and settled as prescribed in section 970 of this act'* 
Codi Civ, Pro, §1753, In an action for divorce, " if the 
answer puts in issue the allegation of adultery, the court 
must, upon the application of either party, or it may, of 
its own motion, make an order directing the trial by jury 
of that issue ; for which purpose the questions to be tried 
must be prepared and settled as prescribed in section 970 
of this act." Code Civ. Pro, §1757. Jury trials are also a 
matter of right in an action in quo warranto. Code Civ. 
Pro, §1950; and to vacate letters patent granted by the 
State, Id, §1958. There may be a jury trial upon the 
questions of fact arising upon the opposition of a creditor 
to the discharge of a debtor from his debts. Code Civ, 
Pro.^ §2168; or upon the hearing of the petition for the 
debtor's discharge. Z:/. §2193. 

'* Where a party is entitled by the constitution, or by 
express provisions of law, to a trial by a jury, of one or 
more issues of fact, in an action not specified in section 
nine hundred and sixty-eight of this act, he may apply, 
upon notice, to the court for an order directing all ques- 
tions to be distinctly and plainly stated for trial accord- 
ingly. Upon the hearing of the application the court 
must cause issues to be distinctly and plainly stated. 
The subsequent proceedings are the same, as where ques- 
tions arising upon the issues, are stated for trial by a 
jury, in a case where neither party can, as of right, require 
such a trial ; except that the finding of the jury upon 
questions so stated, is conclusive in the action unless the 
verdict is set aside or a new trial is granted.** Code Civ, 
Pro. §970. 

*' In an action where a party is not entitled, as of right, 
to a trial by jury, the court may, in its discretion, upon 
the application of either party, or without application, 
direct that one or more questions of fact, arising upon 
the issues, be tried by a jury, and may cause those ques* 
tions to be distinctly and plainly stated for trial accord- 
ingly." Code Civ, Pro, §971. 

*' If the questions, directed to be tried by a jury, as 
prescribed in the last two sections, do not embrace all 
issues of fact in the action, the remaining issues of fact 
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must be tried by the court, or by a referee.*' Code Civ. 
Pro, §972. 

" Where the defendant interposes a counterclaim, and 
thereupon demands an affirmative judgment against the 
plaintiff, the mode of trial of an issue of fact, arising 
thereupon, is the same, as if it arose in an action, brought 
by the defendant, against the plaintiff, for the cause of 
action stated in the counterclaim, and demanding the 
san:^. judg;ment." Code Civ, Pro, §974. 

ic « « » jp cases where the trial of issues of fact is 
not provided for by the Code, if either party shall desire 
a trial by jury, such party shall, within ten days after 
issue joined, give notice of a special motion to be made 
upon the pleadings, that the whole issue or any specific 
questions of fact involved therein, be tried by a jury. 
With the notice of motion shall be served a copy of the 
questions of fact proposed to be submitted to the jury 
for trial, and in proper form to be incorporated in the 
order ; and the court or judge may settle the issues, or 
may refer it to a referee to settle the issues. Such issues 
must be settled in the form prescribed in Sections 8?3 
and 970 of the Code of Civil Procedure. * * *" 
Rule 31, Supreme Court Rules. 

II. When Issues Sent to Jury. 

The provision of the State Constitution (Art. I., 
section 2), declaring that ^' The trial by jury in all cases 
in which it has heretofore been used, shall remain invio- 
late forever " does not apply to the trial of issues of fact 
in an equity action ; and this although as incidental to 
the equitable relief sought, a money judgment is asked 
for and issues of fact are presented which might be the 
basis of an action at law. Lynch v. Metropolitan Elevs^ted 
Ry. Co., 129 N. K, 274. 

The action in the case last mentioned was brought to 
restrain the maintenance and operation of defendants* 
road in front of the plaintiff's premises, and the prayer 
for relief included a demand for the amount of loss and 
damage which might be ascertained to have been already 
sustained by the plaintiff. The court applied the rule 
that where a court of equity gains jurisdiction of a cause 
tor one purpose, it may retain it generally and do com- 
plete justice between the parties, and ascertain and award 
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damages incidental to the main relief sought, and that 
therefore, it was not error to refuse to send the issues 
relating to the damages sustained to a jury to determine. 

In Wright v, Nostrand, (94 A^. K. 31), it is said at page 
41 : '* The refusal of the court to award to the defendants 
a trial by jury upon their request therefor was not erron- 
eous. The action, being solely an equitable one, to re- 
move a cloud upon the title of the property sought to be 
subjected to the liens of the judgments mentioned in 
the complaint, did not authorize the defendants, or either 
of them, to claim as a matter of right a trial of the issues 
therein by a jury. In such cases the court may, in its 
discretion, frame issues and direct them tried before a 
jury, but whether they will do so or not is purely a matter 
of discretion, and their determination of that question is 
not the subject of review." 

In EUensohn v, Keyes, (6 Apfi Div. 601), the action 
was brought to set aside a judgment which, it was alleged, 
had been entered through the fraud and collusion of an 
attorney and the Court, upon appeal, reversed an order 
directing the issues to be tiied by jury, for the reason as 
stated by the court at page 604 : '* We think that this was 
eminently an action to be tried by the court rather than 
by a jury. Attorney at law are officers of the court, and 
the proper performance of their duty to their clients is 
always watched with jealous care by the court. Whether 
or not stipulations made by such attorne>s as to the con- 
duct of litigations before the court are proper and within 
the power of the attorneys to make, are made in good 
faith and for the protection of the client, is peculiarly a 
question that the court is able satisfactorily to determine, 
and to submit such a question to the jury would often 
subject the party to an action who has relied upon the 
judgment of the court based upon such consents, and 
whose rights have been adjudicated by such judgment, to 
great injustice.** The court also, in that case, em- 
phatically condemns the practice of submitting to juries 
special issues which are simply evidential facts and which 
are not the main issues to be tried in the action. 

The case above cited was followed in the decision re- 
ported below : 



I 
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PULLAR V. Waller. 

Supreme Courts Netv York Special Term, May, 1899. 

This was an action by Joseph W. Pullar against 
Thomas M. Waller and others, to set aside a contract and 
two deeds upon the ground that the execution thereof by 
the plaintiff was procured by fraud, duress and undue in- 
fluence, while the plaintiff was mentally incapacitated from 
knowing the contents, purpose and effect thereof. Some 
of the defendants were attorneys, and an application was 
made to send the issues of fact, consisting of fraud, duress 
and undue influence, alleged in the complaint, to a jury 
for trial. 

Heldy that the motion should be denied. The de- 
fendants, who are accused of having coerced the plaintiff 
by fraud and intimidation are attorneys and officers of 
the court. Whether or not they properly performed 
their duties as such officers is peculiarly a question which 
the court should and is able to satisfactorily determine. 
Ellensohn v. Keyes, 6 App, Div, 601: 

Opinion by ScOTT, J. 

Motion denied. 

Wayland E, Benjamin, for the plaintiff and motion, 

Schuyler C, Carlton, for the defendants, opposed. 

An action to foreclose a mortgage, wherein a demand 
ior a deficiency judgment is made is not an action to re- 
cover a sum of money such as will entitle the defendant 
to a trial by jury as a matter of right. Carroll v, Deimel, 
-95 N. Y. 252. 

In Colman v, Dixon, (50 N, Y. 572), the action was 
brought to restrain the defendant from using the plain- 
tiff's trademark, and also for damages for the past use by 
the defendant of the same trade mark. The defendant, 
before the case came on for trial, moved at special term 
for an order settling issues in the action for trial by jury. 
The motion was denied and the order entered on the 
denial was affirmed at General Term. An appeal to the 
Court of Appeals was dismissed on the ground that the 
order was not appealable to that court, and the court re- 
marked that if the defendant had a right to a trial by 
jury on the question or damages, or should assert that 
right at the trial, and if his motion was denied, the action 
of the court could be reviewed on an appeal from the 
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judgment. The court refused to decide the question as to- 
whether or not, in such an action, the defendant had a 
right to a jury trial on the question of damages. 

A motion to frame issues for trial by jury in an action 
for an accounting should be denied where the moving 
party has been guilty of laches in making the motion, 
unless the delay is excused. N. Y. Life Ins. Co. v. Ives^ 
41 Supp. 225. 

In an action for specific performance of a contract a 
motion for the trial of special issues of fact by a jury was 
made on the ground that the determation of the contro- 
versy between the parties whould involve the decision of 
questions of fact on a conflict of evidence. The motion 
was denied by Mr. Justice McAdam and the order made 
thereon was affirmed by the General Term of the Superior 
Court on the opinion of the justice below. Contoni v. 
Forster, 12 Misc, 343. 

A motion to frame issues for a jury was denied in ar> 
action to set aside a chattel mortgage and note on the 
ground of usury, where the answer denied the usury and 
prayed judgment of foreclosure by way of counterclaim. 
Hayes v. Bainbridge, 61 St. R, 8534 S. C, 30 Supp. 148. 

The court should not send issues to a jury where they 
are very numerous and involve intricate questions of law. 
Blunt V, Hibbard, 3 Supp. 121. In that case the action 
was brought to set aside a certain composition deed and 
release on the ground of fraud, also to vacate an order 
discharging an assignee on the ground of fraud and to ob- 
tain a decree requiring all the defendants to pay the 
plaintiff his claim against the debtors, and that a receiver 
be appointed. Thirty-three issues were presented as to 
which a jury trial was requested, and this fact alone, the 
court remarks, would be a sufficient reason for not send- 
ing them to the jury. 

In Clark v. Brooks (26 Haw. Pr. 285), it was said on 
motion to settle special issue for a trial by jury: 
" Whether the interests of the parties are such as the 
plaintiff alleges or such as the defendants claim, is a 
question which I can well see will involve much contra- 
diction, — perhaps a question of veracity, — ^a question of 
mistake or fraud in the drawing of papers, — and is manU 
festly an inquiry which business men, accustomed to 
examine facts in the light in which people generally view 
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them, rather than in the close method of judges and law- 
yers, should decide." 

In Wilson v. Forsyth (16 How, Pr. 448), a jury trial of 
special issues was denied in an action to set aside a general 
assignment for the benefit of creditors, where it was 
alleged that the assignor, at the time he executed the 
assignment, withheld from the assignee a portion of his 
property and subsequently converted it to his own use, 
and the principal question before the Court was whether 
or not this vitiated the assignment. 

In McCarty v. Edwards ^24 How. Pr, 236), the court 
refused to allow the plaintiff, upon the trial of the action^ 
to withdraw a portion of his complaint, which demanded 
equitable reliet, and to proceeu to trial before a jury on a 
legal cause of action only, which was set up in the com- 
plaint. 

By Chapter 208 of the Laws of 1 891, Section 970 of 
the Code of Civil Procedure was amended by adding the 
provision that " where one or more questions arise on the 
pleadings as to the value of property, or as to the 
damages which a party may be entitled to recover/' an 
order should be made on the application of a party send- 
ing such issues to a jury for trial. This amendment was 
considered in Shepard v. Manhattan Ry. Co. (131 N, F. 
215), and it was held that it did not apply to purely 
equitable actions such as those for injunctions against the 
elevated railroad, but that it (page 224): *' adds to the 
cases where trial by a jury of one or more issues of fact 
is a matter of right, by the Constitution or by express 
provision of law, questions which arise on the pleadings 
as to value, or as to recoverable damages which are not 
precisely issues.'' And again, at page 2262, it '' merely 
wideris the right to a jury trial in those cases to which 
the section was previously applicable.*' See also same 
effect, Hunter v. Manhattan Ry. Co., 141 N, Y. 281. 

The lower courts held that the amended statute enti- 
tled the defendant to a trial by jury as to the value of 
the easements of light, air and access, m the numerous 
abutters' actions against the elevated railway in New 
York City. (Eggers v. Manhattan Ry. Co., 27 
Abb. N. C. 463; Underbill v, Manhattan Ry. Co., Id, 
478), but the Court of Appeals overruled this doctrine 
and materially limited the application of the statute, as 
will be seen by the cases cited above. 
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In a Note on the Statutory Rights to Trial by Juiy in 
Equity Cases (27 Abb. N, C, loi), it is stated* at page 
109, that " The following are the principal recent cases 
the rulings in which on the right of trial by jury are 
superseded or qualified by this new statute." Citing, 
BrinckerhoflF v. Bostwick, 105 N. Y. 567 : rev*g 43 Hun. 
458 ; Blown z/. Brown, 52 Hun, 532 ; Clark v. Blumenthal, 
52 Super. CV. 355 : Clark v. Mosher, 107 N^ Y. 118: ^ogs. 
well V. N. Y.. New Haven, etc , R. R. Co., 105 N. Y 319; 
Barrick %\ Schifferdecker. 48 Hun, 355 ; Creighton v. Hag- 
gerty, 50 Super. Ct, 9 ; Farwell v. Importers' & Traders' 
Nat. Bk. of N. Y., 90 N. F. 483; Krenzle v. Miller, 3! 
St. A. 984 : S. C, 10 Supp. 635 , Mandeville v. Avery, 20 
Sf. R. 801 ; S. C, 3 Supp, 745 ; Stone v. Weiller, 32 St, 
R, 936 ; S. C, 10 Supp, 828 ; Van Rensselaer v. Van 
Rensselaer, 113 N, Y. 207. 

In an action to foreclose a mechanic's lien a jury trial 
is not a matter of right to determine the amount due 
under the lien, as this does not affect the value of prop- 
erty within the meaning of the amendment of 1S91 to 
Section 970. Riggs v. Shannon, 27 Abb. N, C 456, 

In Brooklyn Elevated Railroad Co. v. Brooklyn, Bath 
& W. E. R. R. Co. (23 App. Div, 29). which was an 
action brought to restrain the continued breach of a con- 
tract and also for damages caused by reason of the 
breach, it was held that it was not error for the court at 
Special Term, before which the action was tried, to award 
money damages and the court remarks, at page 42 : " If 
the defendants had so desired this issue upon their appli- 
cation could, by direction of the court, have been tried 
by jury." Citing Lynch v. Metropolitan Ry. Co., 129 
N, Y. 274. 

The court has no power to make an order of reference 
in an action to annul a marriage for physical incapacity 
against the objection of one of the parties. Morrell v. 
Morrell, 17 Hun, 324. 

III. Effect of Verdict. 

Where an order for trial by a jury of specific ques- 
tions of fact in an equity action is made, the findings 
have no greater force or effect than the findings in the 
old procedure by feigned issue, for which this is a substi- 
tute. The findings of the jury are ancillary to the judg- 
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merit of the court, and the trial of the issue is by the 
latter. It may set aside the verdict and order a new trial, 
or find the facts itself, or it may qualify or alter the find- 
-^ngs. If approved they become, by adoption, the find- 
ings of the court. The introduction of this procedure 
does not, therefore, withdraw the case in other respects 
from the orher provisions of the Code, and the niode of 
review is the same as in other actions tried by the court. 
Vermilyea v. Palmer, 52 N. V. 471. 

The verdict upon a special issue, which is ordered tried 
before a jury by the Special Term Judge, acting in his 
discretion, to inform the conscience of the court, is 
treated merely as evidence^ when the case comes on for a 
hearing in the equitable branch of the court for final 
determination. Learned v. Tillotson, 97 N, K 6 ; Acker 
V, Leiand, 109 N. Y, 5. 

A verdict on an issue arising in an application for a 
writ of mandamus should not be disregarded in the ab- 
sence of a motion for a new trial, where the evidence is 
conflicting and there is ample evidence to sustain it, nor 
is it ground for letting aside the verdict that the jury in 
answer to their question whether the court would be 
bound by the verdict were told that it would not be, they 
having been instructed at appellant's request that the 
verdict would have an influence on the court. People, ex 
rel, Kruse, v. Woodman, 4 Supp. 554. 

Where, after a trial of issues submitted to a jury, the 
court subsequently sets aside the verdict, and finds con- 
trary thereto, the judgment is to be reviewed as if the 
trial had been bv the court without the intervention of 
the jury, and exceptions taken at the trial to rulings upon 
evidence, may be examined by the court on appeal. Car- 
roll V, Deimel, 95 -A^. Y. 252. 

IV. Reviewing Verdict. 

{a) Errors at the trial.'] There is some conflict in the 
adjudicated cases as to the effect of errors in the exclusion 
and admission of evidence on a trial before a jury of special 
issues in an equitable action. Whether or not any dis- 
tinction is to be observed where the issue is tried as of 
right before the jury, or it is sent to the jury by the 
justice presiding at Special Term acting in his discretion, 
is not mad? f.rtirely clear by the cases 



•68 VOLUME VI. 



Note oo Trial of Special Issues by Ja>7* 



This question was discussed at some length in Bowen 
V. Becht, 35 Hhh, 434, in connection with subdivision 2, 
of section I347» of the Code of Civil Procedure, providing 
that appeals may be taken to the General Term of the 
Supreme Court from an order granting or refusing a new 
trial *^ except that where specific questions of fact, arising 
upon the issues in an action triable by the court, have 
been tried by a jury pursuant to an order for that pur- 
pose, as prescribed in section 971 of this act, an appeal 
cannot be taken from an order granting or refusinganev 
trial upon the merits." 

This was an action to set aside a deed on the ground 
that the plaintiff had been induced to execute it by reason 
of false and fraudulent representations. When the action 
was brought on for trial, the presiding judge directed 
that certain specific questions of fact be first tried by a 
jury, and, before the final judgment was entered, the 
defendants made two motions to set aside the verdict 
and for an order directing a further trial upon the special 
issues, contending that during the trial evidence was 
admitted and rejected and rulings made which were erro 
neous. In discussing the effect of the Code of Civil Pro- ' 
cedure, section 1347, subdivision 2, the court said, at 
page 437 : 

''That part of subdivision 2 of section 1347 which has 
prohibited an appeal from the order upon the merits, has 
not undertaken to define precisely what is to be under- 
stood as the merits referred to. But as the language has 
been there employed, it probably was not designed to 
extend beyond the effect of the evidence appearing upon 
the trial of the issues. Its language does not require that 
a more extended signiF.cation than that should be given 
to it, and that is probably all that was designed by it in 
the enactment. It was to limit and restrict the consid- 
eration of the effect of the evidence to the jury and the 
court before which the application to set aside the verdict, 
and for another trial, should be made. By this restriction 
of the authority no very great risk of injustice should ordi- 
narily arise, inasmuch as it has been held that the previous 
equity practice is still applicable to the determination of 
such issues, empowering the court to determine their 
efTect by modifying or disregarding them altogether. 
(Carroll v. Deimel, 95 N, Y. 252.) 

** By subdivision 2 of section 349 of the preceding 
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Code, unrestricted power of review over all orders grant- 
ing or refusing a new trial was secured to the court, and 
the exception of the consideration of the merits in ver- 
dicts of this description was first made by the enactment 
of the Code of Civil Procedure. This exception, as already 
suggested, should not be so broadly construed, however, 
as to exclude the power to consider rulings made, by 
which proper evidence may have been rejected or im- 
proper evidence received, or unsound rules applied to the 
<:onsideration of the evidence in the submission of the 
case to the jury. For these rulings would have the effect 
of preventing the merits of the controversy, as it should 
be made to appear, from being considered by the jury in 
arriving at their verdict. The exception contained in the 
Code of Civil Procedure requires no more extended con- 
struction from its language, and it could not have been 
its design to exclude the re-consideration of these impor- 
tant subjects upon an appeal from the order. To construe 
it otherwise would be the source of very great injustice, 
affecting the disposition of important rights brought 
before and to be determined by the courts, for it might 
very well result in sanctioning the exclusion of important 
as well as controlling evidence pertinent to the considera- 
tion of the issues, from the knowledge of the jury, and in 
that manner resulting in radical as well as disastrous injus- 
tice. The same consequence might likewise follow from 
the introduction and application of improper evidence, or 
from the application of unsound rules for the considera- 
tion and effect of the evidence, and it should require 
more clear and explicit language than that creating this 
exception to sanction and maintain a toleration of radical 
errors of this description, by placing them beyond the 
power of an appellate tribunal to review. The language 
employed requires no such construction, and it should 
not be given to it. But the exception made to the right 
of appeal should be limited to that class of cases where 
alone the effect of the evidence might be intended to be 
drawn into consideration. And by that construction the 
legal points may still be presented as they should be, and 
as that was allowed by the practice preceding the enact- 
ment of the present Code (Vermilyea v. Palmer, 52 M F. 
471,477), and it has since been followed in Browne v. 
Murdocic, 12 Abb. N, C. 360). The point, therefore, is 
before the court whether improper rulings in either of the 



270 VOLUME VI. 

Note oa Trial of Special Issues by Jury. 

respects alluded to were made to the prejudice of the 
defendants upon the trial. For if they were, and the 
verdict in part produced by them was made the basis of 
the final recovery against the defendants, then another 
trial should be ordered, notwithstanding the very broad 
language of section 1003 of the Code of Civil Proced- 
ure. *   •• 

In discussing the same point, the court said, in An- 
derson V, Carter (24 Afip, Div, 462), at pa^e 465 : 

** If an order denying a motion made upon the min- 
utes of the court is reviewable at all, it must be considered 
as an intermediate order (§1301), and the verdict of the 
jury, if founded on insufficient evidence, or upon errors 
committed in the admission of improper or the exclusion 
of competent and material evidence, or if brought about 
by the erroneous instructions of the court, may materially 
or necessarily affect the decision and judgment ren- 
dered. §1316, and see Chapin z/. Thompson, 23 Hun, IS 
And it Hoes not follow, because an order denying a new 
trial made after a final verdict is not an intermediate 
order necessarily affecting the judgment within section 
1316, that an order denying a new tiial of specific issues 
made before a final hearing and decision of the whole 
issues by the Court, may not be an order of that character 
and reviewable as such. For, if the findings are based 
upon the verdict and the evidence adduced before the jury, 
as well as the evidence presented to the court at Special 
Term, it is obvious that material or substantial errors 
committed on the former trial and prei>umably affecting 
the conclusions of the juiy, may, in the particular case, 
necessarily affect the decision of the court thereafter 
rendered. (See Bowen v, Becht, 35 Hun^ 434). * * * 

'* Where the Special Term refuses a new trial and pro- 
ceeds to base its findings of fact upon the verdict and tho 
evidence presented to the jury, or upon that and ad- 
ditional proofs introduced, the question upon appeal is 
not, particularly, did the court commit an error in deny- 
ing the motion; but whether, in the judgment of the 
appellate court, the findings of fact are sufficiently sus- 
tained by the evidence, and whether, on the whole facts 
and circumstances, the result ought not to have been 
different if the improper evidence admitted had been re- 
jected in the one case, or the proper evidence rejected 
had been received in the other. An erroneous ruling 01 
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the question of evidence, or a misdirection of the court, 
is not ground for a new trial, unless the excepting party 
is, upon the whole case, entitled to a judgment for re- 
lief.  * * 

'* In this connection, it is proper that we should point 
out and correct a misapprehension of the distinguished 
judge who delivered the opinion of the court in Bowen v. 
Becht (35 Hun, 434), in respect to the prohibition of 
appeals from orders granting or refusing new trials ' upon 
the merits ' in cases of this character. {Code Civ. Pro, 
§ 1347, subd. 2). 

*'The appeal in that case was from the judgment and 
from two orders denying motions for a new trial. As the 
Code has not undertaken to define precisely what is to be 
understood as the ' merits ', he probably thought it was 
intended to limit and restrict the consideration of the 
effect of the evidence to the jury and the court before 
which the application to set aside the verdict and for 
another trial should be made. The only purpose of this 
prohibition was to prohibit a separate appeal from the 
order, for to construe it otherwise would be to place a 
restriction upon the appellate court in reviewing the suf- 
ficiency and effect of the evidence. The appellate court 
is vested with ample power to review the evidence and to 
determine the facts for itself, notwithstanding the verdict 
of the jury and its acceptance by the trial court. The 
authorities above cited clearly establish this.*' 

In Gleason v. Hamilton (64 Hun, 96), which was an 
action to foreclose a mortgage, the defense, to which was 
an alleged material alteration in the instrument certain 
issues of fact were framed and tried before a jury. The 
special term judge presided at the trial before the jury 
and it was contended that there were errors in the ad- 
mission and exclusion of evidence in the trial before the 
jury which required a reversal of the judgment. As to 
that part of the case the court said, at page no: 
*' Numerous exceptions were taken during the progress 
of the trial before the jury, and apparently were renewed 
at the special term, and numerous exceptions were taken 
to the findings of fact and law, as made by the trial court, 
and to refusals to find, and they have been largely dis- 
cussed by the appellant before us. We have looked at 
them ; this is an equity action, and section 1003 ^^ ^^^ 
Code applies ; and in that section it is provided : ' An 
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error in the admission or exclusion of evidence, or in any 
othit ruling or direction of the judge upon the trial way, 
in the discretion of the court which reviews it, be disre- 
garded, if that court is of opinion that substantial 
justice does not require that a new trial should be 
granted.' The views already expressed, if adopted, seem 
to warrant the conclusion * that substantial justice does 
not require that a new trial should be granted.' We for- 
bear an extended examination of the exceptions, and we 
are of the opinion that the orders and conclusions reached 
at the special term should be sustained." 

Upon affirming the judgment the Court of Appeals 
{138 -A^. K 353), said at page 360: " Upon this view of 
the character and effect of the alteration, we think it clear 
that the judgment ought to be affirmed in spite of the 
■error contained in the finding alluded to. The ground 
upon which we place our affirmance is wholly unaffected 
by the evidence or finding in regard to a re-acknowledg- 
ment, or by any alleged errors in the admission or re- 
jection of evidence. It is based upon controlling facts in 
the case which are not substantially denied and which in 
any event are proved by overwhelming evidence." 

The counsel for the appellant contended in the case 
just mentioned that where the judge who decided the 
case at special term presided at the jury trial of the 
special issues errors in the admission and exclusion of 
evidence on the trial before the jury were available on 
appeal and cited Bowen v. Becht, 35 Hun, 434 ; Carroll v, 
DeimeU 95 N. K 252; Matter of Smith, Id, 215, as 
authorities for that proposition. 

In Srell v. Loucks (12 Barb. 385). which was decided 
soon after the Code of Procedure was adopted, the question 
was discussed and the court said, at page 387: "The Code 
is entirely silent as to the remedy for an erroneous decis- 
ion made by the Judge on the trial of such an issue. 
The court, therefore, in seeking a remedy, must resort to 
the ancient practice, and after finding an appropriate 
remedy, adapt it to the present organization of the 
courts and the analogies of the Code." After reviewing 
a large number of cases, the court concludes, at page y)i «' 
*' As the practice in this respect is not provided for in the 
Code, and we are left in perfect freedom, under the gen- 
eral powers of the court, to adopt that which is the most 
convenient, we shall consult the interest of suiters by 
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requiring that motions for a new trial of an issue, directed 
lyy Special Term or General Term, be made, by the party 
dissatisfied with the decision, directly to the General 
Term, upon a case settled according to the course and 
practice of the court in other trials. Such case, if made 
to set aside the verdict for an error in matters of law, 
should contain no more of the evidence than is necessary 
to raise the question. If made because the verdict was 
against evidence, it should contain all the evidence given 
on the trial, or so much thereof as is material." 

In the present Code of Civil Procedure an attempt 
has been made to settle this question, and in Article III, 
Title I, of Chapter 10, which contains the provisions as to 
reviewing verdicts of juries and decisions of the court 
Tendered after trials without a jury, it is provided by sec- 
tion 1003 as follows : *' The provisions of this article, 
relating to the proceedings to review a trial by a jury, are 
applicable to the trial, by a jury, of one or more specific 
questions of fact, arising upon the issues, in an action 
triable by the court. But, except in a case specified in 
section 970 of this act, a new trial may be granted, as to 
some of the questions so tried, and refused as to the oth« 
-ers ; and an error, in the admission or exclusion of evi- 
dence, or in any other ruling or direction of the judge, 
upon the trial, may, in the discretion of the court which 
reviews it, be disregarded, if that court is of opinion, that 
substantial justice does not require that a new trial should 
•be granted. Where the Judge, who presided at the trial, 
neither entertains a motion for a new trial, nor directs 
exceptions, taken at the trial, to be heard at a term of the 
Appellate Division of the Supreme Court, a motion for a 
new trial can be made only at the term where the motion 
for final judgment is made, or the remaining issues of fact 
are tried, as the case requires." It would seem, therefore, 
from this section, that while generally the rules as to 
errors upon the trials of actions before juries apply to the 
trial of special issues, still they may be disregarded by 
the court in reviewing the judgment rendered thereon. If 
the court can see that substantial justice has been done." 

This view was taken in de St. Laurent v. Slater (23 
App.Div. 70), in an opinion by Justice Gaynor, which the 
Appellate Division adopted in affirming the judgment, 
in which it is said, at page 73 : " The rules of evidence 
<of the common law courts were never adopted or followed 
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in the courts of chancery. In suits in chancery errors in 
the admission or exclusion of evidence never were ground 
for reversal of the judgment, provided that, disregarding 
the evidence erroneously admitted, or duly considering 
the evidence erroneously excluded (which latter, how- 
ever, could only be done where its extent and force were 
manifest), the decision was just, and adequately sup- 
ported by legal evidence. This rule in equity was such 
a matter of course to bench and bar in preceding genera- 
tionSy that it is quite impossible to find any equity case, 
except in recent years, where there was any question 
of it, or ajiy confusion as between it and the stricter 
rule applied, upon review, to errors in the admission or 
rejection of evidence in actions in the common-law 
courts. The only question that arose over it was whether, 
when an issue of fact was sent out of chancery for trial in 
a common-law court before a jury, and the verdict and 
proceedings were certified back to chancery, the errors of 
the common-law judge in admitting and excluding evi- 
dence had to be regarded, upon a motion to set aside the 
verdict, the same as in the common-law courts, but it was 
held otherwise, viz : That as the verdict of the jury was 
obtained only to inform the conscience of the chancellor, 
, and he was free to adopt or reject it as he saw fit, he 
reviewed the evidence taken before the jury, in respect 
of errors in admitting or excluding evidence, in the same 
way as though it had been taken in chancery.'* Citing, 
among other cases, Forrest v. Forrest, 25 N. Y.sii; 
Clapp V. FuUerton, 34 N. Y. 195 ; Lansing v, Russell, 
2 N. Y. 563, 

Justice Gaynor also quotes the following from Foote 
V. Beecher, 7S N. Y. 157: "There is no distinction 
between actions of a legal and those of an equitable 
nature, in respect to the availability of exceptions taken 
upon the trial, upon the admission of incompetent evi- 
dence, and no reason is perceived for such a distinction. 
Improper evidence may influence a court or referee as 
well as a jury," and he remarks, concerning this quota- 
tion : " My understanding while at the bar was that this 
expression was generally deemed not only obiter^ but also 
an inadvertence, in view of the Code provision (§1003) 
to the contrary cited above, which seems to have been 
overlooked, as well as of the fact that such a distinction 
had unquestionably existed from the beginning." 
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In Vermilyea v. Palmer (52 N. V. 471), certain issues 
of fact had been tried in an equitable action and as to the 
power of reviewing rulings made upon the trial of these 
issues, the court remarked at page 477 : '' The question 
of the power of this court to review questions of fact in 
such cases must not be confounded with the question, 
whether the rules applicable to exceptions upon ordinary 
trials by jury must be applied in reviewing such trials 
upon an appeal from the judgment. The eflfect of the 
section, 72, is, I think, to determine the force of the find- 
ing of the jury in an equitable action. It is difficult to 
discover any other reason for its introduction, because 
the same proceeding is authorized by section 254. It is 
quite clear that the court by which the trial is had is not 
bound to regard exceptions which ought not to afifect the 
merits, and if so it is equally clear that this court, review- 
ing the questions of law upon the trial, must adopt the 
same rule. So if the court should mislead the jury by an 
erroneous charge upon the law, the error might, if vital or 
important, be available in this court without an exception. 
This seems to result from the adoption of this chancery 
proceeding, and to this extent the reasoning in the case 
of Forrest v, Forrest (25 N. K 501), applies. Such, also, 
I understand to have been the opinion of a majority of 
this court in Shumway v, Shumway (not reported) ; but 
that point is not involved in this case, and it is unneces- 
sary to pass upon it. It is only referred to for the pur- 
pose of affirming that it has no bearing upon the question 
of the power of this court to review the facts." 

It should be remarked in connection with the case 
just cited that section 72 of the Code of Procedure was the 
same as section 823 of the present Code, and section 254 
of the Code of Procedure has been re-enacted with 
changes in the wording and is now section 972 of the 
Code of Civil Procedure. 

In Carroll v, Deimel (95 N. Y. 252), the action was 
brought to foreclose a mortgage, and a demand was made 
for a deficiency judgment. The court sent to a jury a 
specific question of fact as to payments alleged to have 
been made, and as to the availability to the appellant of 
errors in the admission and exclusion of evidence upon 
the trial before the jury, the court says, at page 255: 
'' The judge having presided at the trial and heard all the 
testimony, and being dissatisfied with the verdict, on 
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motion of the plaintiff's counsel, vacated it and himself 
found the facts contrary to the verdict and filed his find- 
ings and conclusions of law on which judgment was 
entered for the defendant. The case now comes before 
us on appeal from this judgment. It is to be reviewed 
as if the trial had been by the court without the inter- 
vention of a jury. The exceptions taken at the trial to 
rulings upon evidence must consequently be examined 
on this appeal and one of these exceptions is, in our 
judgment, well taken." In this case, the Special Term 
judge upon whose decision the judgment was entered 
also presided at the trial before the jury of the special 
issues. See also Birdsall v. Patterson, 51 iV. V. 43. 

(6) Setting aside verdict on motion,^ " Whether the 
verdict rendered by the jury upon the questions of fact 
ordered to be tried should be set aside, and a new trial 
ordered, was, under the practice of the former Court of 
Chancery, a question addressed to the discretion of the 
court. Lansing v. Russell, 2 N. K 563 ; Apthorp v. 
Comstock, 2 Paige^ 482. This has not been changed by 
the Code. Forrest v, Forrest, 25 N. F. 501. Whether 
this discretion is exercised upon the ground of surprise, 
newly discovered evidence, incorrect rulings as to the 
competency of evidence, the weight of evidence, or, as 
in the present case, that the issues tried not embracing 
all the material facts necessary for the determination of 
the case, and that the trial of the remaining questions 
will be embarrassed by permitting the verdict to stand, 
does not change the question in this respect/' Cole v. 
Tifift, 47 N. Y. 1 19. 

In Randall v. Randall, (114 N. F.499), ^^ ^^^ held that 
an order setting aside a verdict and granting a new trial 
of framed issues was not appealable to the Court of 
Appeals where the order for the trial of framed issues by 
a jury was granted by the court, acting in its discretion, 
and the court added, by way of dictum, at page 500: '*It 
may also be observed that nothing would have been pre- 
sented by this appeal for review if the action had 
been triable as matter of right by jury. The reason 
is, that in the motion for a new trial were involved ques- 
tions of fact which may or could have been considered in 
its determination by the court below. In such case an 
order granting a new trial, when the trial was had by 
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jury, is not reviewable in this court." Citing a number 
of cases in the Court of Appeals. 

In Lowenthal v, Lowenthal (92 Hun, 385), where the 
issue of adultery in an action of divorce was tried by a 
jury, the court remarked, at page 386 : *' The right of the 
defendant was to have the issue taken by the answer to 
the charge of adultery tried by jury. It was so tried. 
The subsequent proceedings in such case'are the same as 
those in which issues are framed for jury trial in a case 
where neither party can as of right require such a trial, 
except that the finding of the jury on the issue of adul- 
tery is conclusive, unless the verdict be set aside or a 
new trial granted." 

The trial by a jury of the question of adultery, in an 
action for divorce, is a right preserved to the parties by 
the Constitution, but a new trial of the issues will not be 
granted in such an action for other than substantial 
errors upon the trial. Where no motion for a new trial 
was made and no direction was given that it be heard at 
General Term, the person against whom the judgment 
was rendered is in no position to raise upon an appeal 
therefrom any question upon the ruling as'to the recep- 
tion or rejection of evidence at the trial of the issues 
submitted to the jury or as to the force or weight of the 
evidence in support of the verdict. Whitney v. Whit- 
ney, 76 Hun^ 585. In that case it is pointed out that the 
practice to cure errors at the trial of the special issues is 
to move before the judge who presided at the trial to set 
aside the verdict and for a new trial or request that the 
exceptions taken upon the trial be heard in the first in- 
stance at the General Term, and if neither of these 
courses is taken a motion for a new trial can be made 
only at the term where the motion for final judgment is 
made or the remaining issues of fact are tried» as the case 
requires. Citing Code Civ. Pro., § 1003. 

V. Practice. 

When motion to be made.'] The time within which to 
make a motion for a jury trial of special issues where there 
is a counterclaim interposed, begins to run after the 
service of the reply. Rutty v. Person, 49 Super. Ct, (17 
/. Sf S.) 55; s. c, 12 A66. N. C. 352. 

In Morrel v, Morell (17 Hun, ^24), it* is said, at page 
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326 : ^* It has been held that a refusal to grant an order 
settling issues to be tried by jury does not deprive the 
party of his right to such trial, which may be insisted 
upon when the cause is brought to trial. Colman v. 
Dixon, 50 N. K, 572." 

In the case cited, it was held that a defendant has no 
absolute right to a preliminary order settling issues in an 
action for equitable relief to be tried by jury. A re- 
fusal to grant such an order would not necessarily deprive 
the defendant of his right to such trial. If he has such 
right and the cause is brought before the court without 
such jury, the defendant may then object and it will be 
the duty of the court to order trial by jury. If the court 
refuses so to do the defendant's remedy is by appeal from 
the judgment. In that case the action was brought to 
secure a perpetual injunction against the future use by 
the defendant of plaintiff's trade-mark and also for 
damages for the past use by the defendant of the same 
trade-mark. The defendant, before the cause came on for 
trial, moved at special term for order settling issues in 
the action for trial by jury. The proposed issues 
accompanying the notice of motion related solely to the 
right of the plaintiff to the trade-mark and whether or 
not the defendant had violated that right. The motion 
was denied at Special Term and the order denying it was 
affirmed at General Term and the Court of Appeals dis- 
missed an appeal to the court on the ground already 
stated. 

Where a case was moved for trial on the equity 
calendar and the defendant made a motion for a jury 
trial and it did not appear from the record whether the 
motion was for the trial of special issues or for the whole 
case before a jury, which motion was denied and an ex- 
ception taken thereto, but at the close of the evidence no 
motion was made to dismiss the complaint on the ground 
that an equitable cause of action had not been proved it 
was held that the defendant who had moved for the jury 
trial, was not in a position to complain that he had been 
deprived of his constitutional right to a trial by jury. 
Powell V. Waldron. 89 N. Y. 328. ' 

[/nJer Rule 31.] In Sigel v. Sigel, (28-^**. N.C^ 
308 ; s. c, 19 Supp, 906) the plaintiff in an action for an 
absolute divorce moved to settle issues for trial by jury 
after the case appeared on the equity calendar for trial, 
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^he defendant (husband) answering ready. The defend- 
ant contended that the plaintiff had lost the right to move 
for a jury to try the case of adultery because the motion 
had been made more than 10 days after issue joined with- 
in which time it was contended, she was compelled to 
iBovey under Rule 31. This contention was not sustained, 
however, and Mr. Justice McAdam, sitting at Special 
Term of the N. Y. Supreme Court, declared that the 
constitutional right of a jury trial in such a case could not 
be denied or abridged by a rule of court. As by this 
procedure, however, the trial would be postponed about 
a year he abrogated a previous order for alimony to be 
paid by the defendant to the pldLintifi pendente lite. 

Where a jury trial is a matter of statutory right, such 
as in an action to annul a marriage for fraud and physical 
incapacity, the right is not lost under Rule 31 of the 
Supreme Court Rules on Code Civ. Pro. § 1009, by not 
moving for a jury until the case is called for trial. Morrell 
V. Morrell, 17 Hun^ 324. 

But where the trial of special issues is not a matter of 
right and the application is addressed to the discretion of 
the court. Rule 3 1 applies and the motion must be made 
within ten days after the joinder of issue ; although the 
court has power to open the default in making the motion 
within the time specified in the Rule upon proper facts 
appearing, which excuse it. Ellensohn v. Keyes, 6 App, 
Div. 601, and the court remarked on this point at page 
-602: 

'* Section 971 of the Code contemplates two methods 
by which issues to be tried by a jury may be framed in 
an action where the party is not entitled, as a matter of 
right, to such a trial ; one, where the application is nnade 
to the court, and the other where the court, at the trial, 
of its own motion, desires the verdict of a jury to assist it 
in determining some question of fact at issue. Where 
the application is made by a party to have issues framed, 
Rule 31 of the General Rules of Practice provides that 
notice of that application must be made within ten days 
after issue joined. The object of this rule is apparent. 
It is to prevent, upon the eve of the trial, where the 
parties have prepared for trial at Special Term, an appli- 
cation to frame issues to be tried by a jury, thereby caus- 
ing the delay and additional expense incident to such a 
trial. Where a party has allowed more then ten days to 
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elapse before giving notice of the application, the court,. 
undoubtedly, has power^ upon proper facts, to open the 
default and allow the application to be made, but facts 
must be shown to excuse the neglect to apply within the 
time prescribed by the Rule." 

Where the right to the trial of certain issues by a jury 
is an absolute one, such as the issue of adultery, in an- 
action for divorce, Rule 31 of the general rules of practice,, 
requiring that notice of motion for framing such issues 
shall be given within ten days after the action is at issue 
has no application. Conderman v, Conderman, 44 ffun^ 
181. 

Appealability of order ^ While an order that issues be 
framed for trial in an equity action rests in the discretion 
of the court, it is, nevertheless, appealable to the Appel- 
late Division. In Ellensohnt^. Keyes.6 App. Div. 601, the 
court stated at page 603 : " There can be no doubt but 
that this order is appealable to the Appellate Division* 
While it is true that the application was addressed to the 
discretion of the court, still it was to the Supreme Court, 
and the Appellate Division is as much a part of the 
Supreme Court as th^ Special Term at which the appli- 
cation was made. Much confusion has arisen because of 
the attempt to apply decisions of the Court of Appeals- 
as to the appealability of orders to that court to the ques- 
tion of the power of the Appellate Division to review 
orders of the Special Term, and cases which discuss the 
'appealability of orders to the Court of Appeals have no 
relation to the power of this court to review the orders of 
the Supreme Court. General power is given to the 
Appellate Division by section 1347 of the Code to review 
all orders of the Special or Trial Term of the Supreme 
Court where they aflfect a substantial right. We think. 
the method of trial in an action affects a substantial 
right, and that the order is clearly appealable." Over- 
ruling, it would seem, Wood v. Mayor, etc., of N. Y. 
4 Add. Pr. UV. S.) 152 ; Paul v. Parshall, 14 Id. 138 ; Sey- 
mour V. McKinstry, 13 Hun, 284. 

Counterclaim]. Where a counterclaim consists of a 
legal as distinguished from an equitable cause of action a 
jury trial should be granted as of course upon issues 
framed. Roslyn Heights L. & I. Co. v. Burrows, 76 Hun, 
6a. The defendant must, however, move to frame issues* 
on the counterclaim for trial by jury, and if he notices the 
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case for Special Term without so moving he is deemed ta 
have waived the right to a jury trial. MacKellar v. 
Rogers, 109 N. Y. 468. 

In the MacKellar case the head note reads as follows: 
" // seems that where a counterclaim is interposed in an 
equity action and the defendant demands thereon an* 
affirmative judgment for money, he is not entitled, under 
the Code of Civil Procedure (§974) to a trial by jury as of 
course ; but, if he desires such a trial, he must apply upon- 
notice to the court for an order directing all questions 
arising upon the issues to be stated for trial (§970)." 

That was an action to foreclose a mortgage in which 
the defendant interposed an answer containing a counter* 
claim demanding affirmative relief by way of damages 
for an alleged breach of a contract. The court points 
out that at common law the interposition of a counter- 
claim of a legal nature in an equitable suit did not give 
the defendant a right to demand a jury trial thereof,, 
citing Chapman v. Robertson, 6 Paige, 627 ; Jennings v, 
Webster, 8 Id. 503, but the case was really decided on the 
ground that the defendant had waived whatever rights he 
may have had to demand a jury trial by noticing the case 
for trial at Special Term. 

Where the plaintiff joins a legal with an equitable cause 
of action in the same complaint the defendant does not 
by noticing the case for trial at Special Term waive the 
right to a jury trial of the legal cause of action. Wheelock 
V. Lee, 74 N. Y. 495. In an action for a dissolution of a 
partnership and for an accounting the answer alleged a 
violation on the part of the plaintiff of the partnership 
agreement by appropriating to himself the good will of 
the business, where the articles provided for a sale of the 
good will to such of the partners as should bid the highest 
price therefor upon dissolution of the partnership, and 
demanded an affirmative judgment of $200,000 on that 
ground, and a further sum on the ground of an alleged 
fraudulent appropriation by the plaintiff of partnership 
funds. It was held that the counterclaim was equitable 
in its nature, and that a motion to frame issues for a trial 
by jury was properly denied. Cook v. Jenkins, 79 N. Y. 

575. 

Sec Code Civ. Pro. §974, quoted supra. 

Dismissing complaint at jury trial]. Where issues 

have been framed and a trial, as a matter of right, has 
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been had before a jury in an action of partition, it is 
improper for the trial justice to dismiss the complaint and 
to enter judgment on such dismissal, as the complaint 
can only be dismissed and final judgment entered by 
direction of the Special Term. Toch v. Toch, 9 App. 
Div. 501. 

Upon the trial by a jury of issues settled in an equity 
action, the court has no authority to nonsuit the plaintiff. 
The jury must find upon the issues, and their finding 
must be presented to the court upon the final hearing. 
If proof is necessary to establish facts not admitted upon 
the hearing or found by the jury, such proof must then 
be given. The court using the findings of the jury for its 
information, finds the facts and decides the law substan- 
tially as if all the issues had been regularly tried before it, 
and exceptions may be taken in the same manner as if 
the case had been so tried, and findings not thus excepted 
to cannot be questioned upon appeal to the Court of 
Appeals. Birdsall t/. Patterson, 5 1 TV". Y. 43. 

As an indication that the court on appeal will consider 
errors taken upon the trial of the issues of fact, it may be 
observed that, in the case last mentioned, the court 
remarked, at page 50 : *' I have given careful considera- 
tion to the charge and refusals to charge of the judge 
who presided at the trial of the issues of fact, and am of 
the opinion that there are no errors of which the defend- 
ant can justly complain." 

In an action to restrain the officers of a corporation 
from paying themselves salaries the trial was had before 
a jury, and upon the close of the testimony a motion to 
dismiss was granted, and the exceptions were ordered to 
be heard in the first instance at the General Term, where 
they were overruled, and an order denying a motion for 
a new trial affirmed. The Court of Appeals reversed the 
judgment and order on the ground that it was an equita- 
ble suit which should have been tried by the court with- 
out a jury, and the proper method was for the court to 
make findings of fact and conclusions of law under the 
then existing practice, and it was error to merely dismiss 
the complaint as upon a jury trial. McNaughton t* 
Osgood, 1 14 N, V, 574. 

In Browne z^. Murdock (12 Add. N. C. 360), it was 
held that it was not error for the judge who presided at 
the trial of special issues to direct the jury to find a ver- 
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diet in favor of the defendants where the evidence was 
so overwhelmingly in favor of the defendants as to have 
made it the duty of the court to set aside any verdict 
which might have been rendered thereon for the plaintiff. 

But see McKinley v. Lamb (64 Barb. 199), where it is 
said : '' It seems hardly consistent* when the issue is sent 
to a jury, to be tried, that the court should direct a ver- 
dict on a matter of law." 

Where an equitable action is brought on for trial at 
-Circuit, and is treated as an action at law by both parties, 
the court must nevertheless make a written decision 
embracing its findings on the law and facts, and a judg- 
ment entered on a dismissal of the complaint at the close 
of the evidence, after a denial of a motion to submit ihe 
facts to the jury, is a nullity. McNau^hton v. Osgood, 
114 N. Y, 574. 

Proceedings after verdict]. '* If the questions submit- 
ted to and answered by the jury, together with facts 
.admitted by the pleadings, cover the whole case, so that 
no further facts need be proved for the information of 
the court, motion may at once be made for judgment. 
Upon such motion both parties have a right to be heard, 
and the court may order judgment upon the case as then 
made, or it may set aside the findings of the jury, or use 
some of them, and it may allow either party to give fur- 
ther evidence. So if the motion for judgment be not at 
once made, it must be brought on upon motion, so that 
both parties may be heard. But if the findings of the 
jury, together with the facts admitted in the pleadings, 
do not cover the whole case, and other issues remain to 
be tried, or other facts requisite for equitable relief remain 
to be proved, then the case must be regularly brought to 
a hearing before the court, when it may or may not 
adopt the findings of the jury, and other facts may be 
proved ; and in such case the court must make findings 
of fact and law, to which exceptions may be taken by 
either party desiring to appeal. Such is the general 
scheme of practice prescribed by the Code." Hammond 
V. Morgan, loi A^. Y. 186. 

After a trial of an equity action by and a submission 
thereof to the court, it has power, while it remains in its 
hands under advisement, of its own motion, to direct cer- 
tain issues therein to be passed upon by a jury, and an 
•order to that effect is not reviewable by the Court of 
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Appeals; the requirement of the Code that a Jadgt 
shall render his decision within a specified time after a 
case is submitted to him at Special Term, does not affect 
his right to reopen the case and order a jury trial of such 
issues. Brinkley v. Brinkley, 56 N. Y. 192. 

The court, in an equitable action, may set aside the 
verdict of a jury rendered on issues which had been 
settled for trial, and order new issues to be settled and 
tried before a jury, where the court determines that the 
issues as formerly settled and tried were improper. Colie 
V. Tift, 47 N. Y. 1 19. 

Where several issues have been formed and sent to a 
jury for trial, the court may adopt a verdict and find 
accordingly, or may disregard it, or make its own findings, 
and when the case comes up on appeal it is reviewed upon 
the findings and decisions of the court, as if there had 
been no submission of the fact to the jury. Carroll «. 
Deimel, 95 N. K 252. 

Where issues of fact are ordered to be formed in an 
equitable action, the Judge on the trial may submit other 
issues to the jury which are raised by the evidence. 
Farmers and Mechanics' Bank of Genesee v. Joslyn, 37 
N. K 353. This was an action to foreclose a mortgage, 
the defense being that the note, which the mortgage was 
given to secure, was tainted with usury. After the trial 
before the jury on the facts as to the usury, the case was 
brought on at Special Term, and, it appearing that the 
note which it was claimed was tainted with usury, was 
given in renewal of another note, which the plaintiff 
alleged was not so tainted, the court ordered the framing 
of additional issues to determine that fact^ and it was held 
that the practice was proper. 

In Acker v, Leland (109 N. K 5), it is said, at page ii: 
*' In an equitable action, where the court seeks the aid of 
a jury upon the trial in the determination of any ques> 
tion, there is no reason why the court may not adopt the 
findings of the jury as the facts of the case, or why it 
may not modify such findings, or why it should not ren- 
der a decision as though the trial had taken place without 
a jury. The trial is entirely within the control of the 
court, and no prejudice can accrue to the rights of the 
parties. • « • It is only where the findings of the 
jury and the admissions of the pleadings do not cover the 
whole case, and other issues remain to be tried, or other 
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facts remain to be proved, that the case must be regularly 
brought on for a hearing before the court/' 

The fact that an equitable action is tried by jury on 
consent of both parties present, is not an error which 
requires an appellate court to interfere with the judgment, 
as in such a case the court might have submitted the 
^juestions 16 a jury without the consent of the parties, 
and in such a case no preliminary settlement of issues is 
requisite. D wight, C, in a concurring opinion in Rindge 
V. Baker, 57 N. Y. 209, 219. 

Co5ts\. The right to costs in equitable actions where 
special issues have been tried by a jury, depends upon 
the 6nal judgment rendered, and not upon the verdict. 
Wallace v. American Linen Thread Co., 16 Hun^ 404. 
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Supreme Court, Second Department, Appellate Division; 

November, 1898, 

Accord and saHsfaetion; check ** in fuU paymtnt.*^ The retentkm and 
collection of a check expressed to be *Mn full payment " of a disputed 
claim for a hunger amotmt effects a complete accord and satisfaction of 
the claim, althoagh the payee indorses it as " accepted on account. " and 
nodfies the drawer that he will look to him for the balance of the 
alleged debt, onless the drawer consents to its bdog retained on ae- 
connt.* 

* While there appears to be some conflict of anthority on the qnestloo 
<d the effect of the retention of a check which a debtor delivers to his 
«rMfitor and at the same time declares that it Is In fall payment of the debt, 
or where the debtor indorses the words " in fall payment" or others of like 
import on the face of the check, the true rale seems to be, as indicated by 
the cases hereafter dted. that the effect of the retention of the check 
depends apon the onderstanding and agreement of the parties at the time 
the check is delivered. If, for example, the transaction is snch that tho 
ooart or ]ary can projperly find as a fact that the debtor insisted the 
check shoald be considered as a fall satisfaction of the debt or It should be 
retnrned, and it is retained by the creditor, the debt will be completely 
satisfied. Fnller v, Kemp, 138 A^. K. 231. Bat where the debtor insisted 
that it was in fnll satisfaction, and the creditor that it was not and said ht 
wonld accept it as a part payment and soe tor the remainder, whereapon the 
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Appeal by the defendant, Conrad Schopp, from a 
judgment of the Supreme Court of Orange county, in 
favor of the plaintiff, entered upon the verdict of a jury, 
and also from an order, denying said defendant's motion 
for a new trial made upon the minutes. 

This is a controversy over three carloads of onions, 
which were shipped by the plaintiff, Ralph Wisner, as 
vendor, from Orange county, to the defendant, Conrad 
Schopp, as vendee, at St. Louis. The defendant refused 
to accept the onions upon the ground that they did not 
conform, either in quality or condition, to the terms of 
the contract of purchase ; and after some correspondence 
with the plaintiff, advising him of his refusal to take the 
goods, the defendant sold the onions in St. Louis, by 
plaintiff's direction, for his benefit and on his account. 
There is no dispute but that the proceeds of these sales 
were duly remitted to the plaintiff. The present suit 
does not concern those proceeds, but is brought to recover 
damages against the defendant on the ground that the 
onions, when they reached St. Louis, were in all respects 
what the plaintiff had agreed to deliver there, and that 

debtor replied : *' Yon can do as yoa please aboat it ; I have the moaey and 
joa have got it to get,'* it was held that the debt was not satisfied and the 
creditor coald maintain an action for the balance. Rothschild v, Mot- 
bacher, 36 Afi^. Div. 167. 

In Nassoiy v. Tomlinson (148 //, K. 326), the plaintiff has acted is 
agent for the defendant in the sale of real property, and after the sale «is 
made the defendant sent a check to the plaintiff for (300, and a receipt for 
him to sign to the effect that it was in fall payment for the plaintiff's serrices 
in making the sale. The plaintiff kept the check, bat wrote to the defend- 
ant sajring that his claim amoanted to $1,500, and asked what the defendfiu 
meant by sending him a check for $300. Snbseqoently the parties had as 
Interriew concerning the matter, and the defendant told the plaintiff that 
$300 was all that was dae to him ; that it was all that he woold pay hfan, 
and that he woald not get another cent. The plaintiff did not retorn 
or offer to retnm the check, bat sabeeqoently endorsed it and saed 
it, and wrote to the defendant that he woald give him credit for the $300 oa 
aoooant and woald hold him for the balance. The ooort held that, oader 
the drcamstanoes, the plaintiff was oondnded, and, havhm^ ased and not 
offered to retam It, he coald not be heard to say that he had a huger duin* 
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the defendant was not justified in refusing to accept them 
and pay for them. 

There was conflicting testimony as to the actual qual- 
ity and condition of the onions, so that the question of 
whether they were properly rejected or not was a ques- 
tion for the jury. The proceeds of the sales made by the 
defendant in St. Louis, after he had informed the plain* 
tiff of his rejection of the onions, were remitted to him in 
two checks. The first check was drawn on the German- 
American 3ankof St. Louis, under date of May i, 1894, 
and it directed that bank to pay to Ralph Wisner or order 
$251 ''In full payment on onions shipped Apr. 20th.'^ 
The plaintiff duly indorsed this check and obtained the 
money thereon. The second check was drawn on the 
same institution, under date of May 29, 1895, and directed 
the bank to pay to the order of Ralph Wisner $319.05 
'' In full payment 2 cars onions, 13 173 and 50335." The 
plaintiff indorsed this check *' Accepted on account, 

In Strode v, Brigantine TnnsporUtion Co. (23 Misc, 358), after a 
dispute had arisen in regard to items of freight npon goods, the debtor 
mailed to the creditor a checlc for a sum of money and a letter in which he 
stated the check was in settlement '* of the accompanying bills and state- 
ment, which promptly receipt and return.^ A few days later the creditor 
answered and denied that the payment was in fnll, and asked for a farther 
statement. To this letter the debtor did not reply, and it was held that the 
check did not operate as a full accord and satisfaction, notwithstanding it 
was kept and used by the creditor. 

In Fuller v, Kemp (138 N, Y. 231), the court cites and approves the 

foUowing rule laid down in Preston v. Grant (34 Vt 201): " To constitute 

an accord and satisfaction, it is necessary that the money should be offered 

in satisfaction of the claim, and the offer accompanied with such acts and 

declarations as amount to a condition that if the money is accepted, it Is 

aeoepted in satisfaction, and such that the party to whom it is offered is 

bound to understand therefrom, that if he takes it, he takes it subject to 

such condition* When a tender or offer is thus made, the party to whom 

it Is made has no altematiTe but to refuse it, or accept it upon such condU 

I tioo. If he takes it, his claim is canceled, and no protest, declaration or 

' denial of his, so long as the condition is insisted on, can vary the result* 

The principle Is too well setUed In this state to require either aigument or 

he citation of authorities to support it." 



288 VOLUME VI. 



Wisner v. Scbopp. 



Ralph Wisner," and duly collected the amount theitoL 
The plaintiff testifies that upon receiving the first of these 
checks he wrote to the defendant telling him that he had 
received his check for $251 and would give him credit for 
that and look to him for the balance of $399. This bal- 
ance would have been the amount due from the defendant 
if he had accepted the onions. The second check was 
accompanied by a letter from the defendant in reference 
to the two carloads of onions mentioned therein, in whkh 
he wrote : ** We herewith inclose you sales and check (or 
last two car onions. They, no doubt, will make you a 
loss, but you can only blame yourself, as such stock as 
this had no right to be shipped our way at all this late in 
the season, but should have been sold near by and 
quickly used up." Upon the receipt of this communica- 
tion the plaintiff wrote to the defendant that he had 

In Reynolds v. Empire Lamber Co. (85 //mm, 470), the debtor snt « 
•check for a certmin amoaot and the creditor, who. npon the receipt thereof. 
wrote that it could not be accepted as a faU settlement and claimed diat a 
larger amoant was doe. Some correspondence followed and seveial Booths 
later the creditor wrote to the debtor that the check woold be accepted is a 
payment on acoonnt and not in fall, as the check itself stated, and it was 
held that the creditor was concluded by using the check under such dfCQ» 
stsnces and could not recover any greater amount 

In Fuller 9. Kemp (138 AT. K. 331), the court discusses the difference 
in the rule where the amount due b liquidated, and says, at psge 337 ; 
*' Where the demand is liquidated, and the liability of the debtor is not in 
good faith disputed, a different rule hss been applied. In such esses tbe 
acceptance of a less sum than Is the creditor's due, will not of itself dis- 
charge the debt, eren if a receipt in full is given. The element of a coosid- 
cretion is lacking, and the obligation of the debtor to pay the entire debt b 
not satisfied. There are many authorities which enforce this proposidos, 
bat they have no relevancy to a esse like the present, where the debt m 
unliquidated, and there was a honafitU disagreement in regard to the eztest 
of the debtor's liability. The law favors the adjustment of such controver- 
sies without Judicial intervention, and will not permit the creditor to aocept 
and retain money which has been tendered by way of compromise, and tben 
Mooessfully litigate with his debtor for the recovery of a greater sum. There 
have been some esses in our own courts where this principle liss bea 
4ipplied, but in none that we have cnmined has the question arisen In tte 
esact form here presented." 
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received his check for the two carloads of onions, given 
him credit therefor, and looked to him for the balance. 

Heldy that the retention of these two checks and the 
collection of the money thereon, under the circumstances, 
operated to relieve the defendant from any liability by 
reason of his rejection of the onions, whether that rejeo 
tion was, in the first instance, justifiable or not. The 
learned trial Judge instructed the jury in respect to this 
branch of the case as follows : " But 1 say to you that if 
the defendant, Mr. Schopp, when he sent those checks^ 
«ent them to the plaintifiE in full settlement and compro^ 
mise of the claim for damages arising out of these trans* 
actions, as well as of the purchase price which the goods 
brought in St. Louis — in other words, if his intent was 
that he would sell the goods for whatever they would 
bring on account of the plaintifif, and pay him that in 
liquidation of the entire claim for damages and everything ', 
connected with them, and if the plaintiff so understood 
it.or should have understood it, from the letters which 
accompanied the checks, or from the surroundings of the 
transaction, that then the checks, if used, were to be taken 
in full pay ment, and the plaintifif cannot recover any thing, 
no matter if he did write the letters repudiating their 
acceptance as payments in full.** 

It would have been proper to leave this question to 
the jury if there had been any substantial dispute in the 
testimony on the subject or any evidence from which con. 
flicting inferences of fact could reasonably be drawn; but ' 
there was no substantial dispute on the subject, and it i 
seems to me that the proof warrants only one inference, 
and that is that the plaintifiF did understand or should 
have understood, from the checks themselves and the 
correspondence, that the checks were tendered only in 
satisfaction of any and all claims which the plaintifiF might 
have on account of the action of the defendant in regardi 
to the respective carlpads of onions. 

It is argued that, irrespective of any claim which th« 
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plaintiff had against the defendant for damages grcwing 
out of his rejection of the goods, the plaintiff was entitled 
to receive whatever the defendant had coUected upoa hb 
sale of the onions on his account after he had rejected 
them, and that the words " in full,** used in the diecks, 
may be understood as applying to the full payment of the 
proceeds of such sales. But the testimony of the plain, 
tiff himself shows that such could not have been his 
underetanding, and that he must have known that the 
defendant, in sending the checks in the form in which he 
did| intended to embrace and adjust eveiy possible claim 
against him which could arise out of his transactions with 
the plaintiff relative to these onions. Otherwise it is impossi* 
ble to imagine why he should have taken the pains to write 
letters stating, in substance, that he would keep the 
checks on account and hold the defendant liable for the 
amount of the purchase price. 

It seems to me that the facts bring the case within 
the principle laid down in Nassoiy v. Tomlinson (14^ 
N.Y. 326), and the cases there cited. The position of the 
plaintiff here was that the defendant owed him upwards 
of a thousand dollars more than was represented by the 
checks which he sent him. Evidently apprehensive that 
the plaintiff would insist upon his claim for this amount, 
the defendant, in forwarding his checks for the sums 
which he conceded to be due, drew them in such a form 
as to call the plaintiff's attention to the fact that he 
intended them in satisfaction of his entire liability in the 
matter, and also transmitted with the second check a letter, 
from which I have quoted above, which made this inten* 
tion still more manifest. Under tnese circumstances, as 
was said by the Court of Appeals, in Fuller v. Kemp (138 
N. F. 231), ''the acceptance of the money involved the 
acceptance of the condition, and the law will not permit 
any other inference to be drawn from the transaction." 

Opinion by Willard Bartlett. J. All concurredt 
except Hatch, J., absent, 
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Judgment and order reversed and new trial granted, 
costs to abide the event. 

Henry Bacan^ for the defendant, appellant. 
M. N. Kane^ for the plaintiff, respondent. 



REIERSEN V. REIERSEN. 

Supreme Omrt^ Second Department ^ Appellate 

June^ 1898. 

Onmw/ mdulUry; tmwivaiHi 0f plaintiff ; duty #/ husband ta prevtne 
wift fr&m €ommitHng\, Where a husband suspects that his wife is in 
the habit of committiDg adultery, and he takes measnres to detect her in 
the act, lie is not bonnd to take affirmative steps to prevent the commis- 
sion of the offense, bat may allow her to exercise her own volitkm, and 
Is entitled to a divorce, although be might have prevente d the particnbr 
act which is the basis of the action.'^ 

* Compare Cowan v. Cowan, post page 297. 

Sectkm 1758, of the Code of Civil Procedure, proyides : 

'* In either of the following cases the plaintiff is not entitled to a dhoioe, 
although the adultery Is established : 

'* I. Where the offence was committed by the procmremeat or with the 
connivance of the plaintiff. 

'*8. When the offense charged has been forgiven by the plaintiff. The 
f or giv e nes s may be proved either affirmatively or by the voluntary cohabita- 
tion of tlie parties, with the knowledge of the fact. 

" 3* Where there has been no express forgiveness, and no voluntary 
cohabitation of the parties, but the action was not commenced within five 
years after the discovery, by the plaintiff, of the offence charged. 

" 4. Where the plaintiff has also been guilty of adultery, under such dr- 
cumstances, that the defendant would have been entitled, if Innocent, to a 
divorce. 

In Lcsener v. Lesener (31 Barb, 330), it was held that the words ''such 
chrcumstances" in subdivision 4 of the above section referred solely (it seems) 
to the circumstances mentioned in snbdiviskm i. That is, the plaintiff has 
not been guilty of adultery, except, perhaps, through the procurement «ir 
connivance of the defendant. And it would seem from this cms tea 
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Appeal by the defendant, Agnes C. Reiersen, from a 
judgment of the Supreme Court in favor of the plaintifi» 
entered upon the decision of the court rendered after a 
trial at the Kings County Special Term, certain i^ues 
having previously been settled for trial by a jury, which 
determined them in favor of the plaintiff, and also from 
an order made at the Kings County Trial Term, denying 
the defendant's motion to set aside the findings and ver- 
diet of the jury and for a new trial of said issues. 

The action was brought by Fred Reiersen to recover 
a judgment of divorce a vinculo upon the ground of adul- 
tery. The defendant, Agnes C. Reiersen, answered by a 
denial, and also averred the commission of acts of adul- 
tery with various persons by the plaintiff ; and for a fur- 
ther defense and counterclaim she averred cruel and 
inhuman treatment upon the part of the plaintiff, and 
demanded judgment that the complaint be dismissed and 
the bonds of matrimony between herself and the plaintiff 
be dissolved, or a separation decreed, with proper provis- 
ion for her support. The plaintiff by reply put in issue 
all the allegations contained in the counterclaim, and 



although the plaintiff had been gnilty of adnltery throogh the prooiirementoi 
conniyjinoe of the defendant that he or the wonld sdll be entitled to a diFOfoc 
if the defendant's gailt is proved and the other necessary facts are shown. It 
wonid follow from this that if both had been guilty of adultery through the 
procurement or connivance each of the other, neither party would be entitled 
to a decree. This inteipretation is affirmed in Bleck v. Bleck (27 Hun^ 296), 
where the wife sued for divorce and the husband answering alleged that hi? 
own adultery was committed through the procurement and connivance of 
the plaintiff, and he also charged his wife with adultery, which he alleged 
was committed without his procurement or connivance, and he asked for an 
affirmative decree against her. It was held that he was entitled to a decree 
upon the facts appearing as alleged in his answer. Upon this point the 
court said at page 297 : " The question presented is, whether the defendant 
is entitled to the relief asked by him, namely, a decree of divorce against 
the plaintiff upon the ground of the adulteries committed by her. Under 
our statute (L. 1877, c. 168) such connivance operates as a bar to any 
proceeding predicted of it, and the result is, in legal contemplation, 
■that no adultery of which she can take advantage was committed. 
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upon issues subsequently settled, the trial of the same was 
had before a jury, and a verdict was rendered therein in 
favor of the plaintiff and against the defendant upon the 
issue of her adultery. 

The plaintiff now insists that the verdict of the jury 
was against the weight of evidence and contrary to law. 
The evidence tended to establish upon this issue that 
the plaintiff had received information and become sus- 
picious that the defendant was guilty of infidelity to the 
marital relation ; and for the purpose of satisf3dng him- 
self in this regard, and of obtaining proof of the fact if 
the same existed, upon the night of the 24th of October, 
1897, he procured two men to accompany him to his 
house, and the three concealed themselves in a bam upon 
the premises, where they remained for some little time. 
At this time there was in the plaintiff's house, in company 
with the defendant, one Gully, who is charged as a co- 
respondent in the action, a man named Wilson, and a 
servant girl. After remaining in the barn for a time the 
plaintiff effected an entrance into the rear of the house 
with the assistance of Wilson, then in the house, and he 
and his two companions entered and concealed them- 

This mast be so becaose it cannot be used a^^inst the erring party, and 
for obvious reasons of public policy. It would be a very easy matter for 
dissatisfied married persons to connive at such an incident tor the purpose 
of ridding themselves of the marriage contracts, and hence the prohibition 
against any such strategy. The plaintiff was not entitled, therefore, to a 
divorce. The defendant was entitled to a divorce because of the acts of 
adultery by the plaintiff, which were committed without his consent or 
connivance, and which were not condoned because he did not cohabit with 
her after the discovery of her criminality." 

In discussing subdivision 4 in Morrell v. Morrell (3 Bar^, 236), it is said, 
at page 241: "The 'circumstances' meant are andoubtedly absence of 
procurement or connivance, or anything else which would involve the other 
party, directly or indirectly, in the guilt of the act. But, it seems to us, that 
condonation and lapse of time (where they have transpired) cannot appro- 
priately, and within the meaning of the statute, be taken as the circum- 
stances under which a party is guilty. They have no connection with the 
commission of the offense." 
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selves therein. A little time thereafter the defendant 
went up stairs to her bedroom, and as the evidence 
tended to disclose and the verdict of the jury has estab- 
lished, called for Gully to come upstairs. Gully responded 
to the invitation and proceeded to the defendant's sleep- 
ing room, where she was undressed and in bed. After 
waiting a few minutes, the plaintiff and his two compan- 
ions entered the sleeping room of the defendant, struck a 
match and discovered Gully and the defendant in the act 
of adultery upon the bed. 

Upon these facts the defendant requested the court 
to charge, " That if the jury find defendant guilty of any 
of the acts of adultery charged by plaintiff, and also find 
that plaintiff passively permitted either or any of such 
acts to take place when he could have prevented it, that 
then they must find that plaintiff connived at such acts 
which he passively permitted to take place and could 
have prevented. 

** That passively permitting an act of adultery to take 
place when he could have prevented it is enough to estab- 
lish the connivance of plaintiff as to such act/' 

The court refused so to charge, and defendant's coun- 
sel duly excepted. The court did charge upon this sub- 



It is obvious from resdingthe two sections of the Code (§§ 1757, i758)> 
referred to and Rule 73, that the grounds set forth in section r758 are 
matters of affirmative defense in a case that is litigated, but in the event of 
defendant suffering a default, the plaintiff cannot obtain judgment withoot 
negativing those possible defenses by his sworn complaint or affidavit." 
McCarthy v. McCarthy, 143 N. Y, 235, 240. 

** While the law very jastly condemns any act on the part of the hnsbaod 
by which he voluntarily leads his wife into temptation, or in any wiy 
connives at or procures her defilement, it does not prevent him from scrotio- 
iidng her conduct or detecting her in her voluntary violation of the sanctitf 
of the marriage relation." Pettee v. Pettee, 77 ffun, 595. 597 ; aS'd witii- 
out opinion, 148 -A'; K. 735. 

In Karger v. Karger (19 Misc, 236), which the court in the case io the 
text disapproves and ref ases to follow, the connivance of the hosband is 
stated by Mr Justice Pryor as follows : " Upon the evidence the adaltery 
of the defendint is an inevitable conclusion. Still, the plaintiff is not 
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Ject as follows: '* If the plaintifif consents to, or connives 
or procures the adultery of the defendant, or it is 
done with his privity, as it is called, then he has no 
-cause of action. The question is, and the question which 
has been discussed in this case somewhat as a question of 
law is, what constitutes consent, connivailce or privity. 
It is practically conceded in this case, at least it is the 
concession on the part of the plaintifif's witnesses, that 
the plaintiff suspected the defendant was about to 
■commit an adulterous act with Gully. Of course, it fol« 
lows that he could have prevented it. It is claimed by the 
<lefendant that because he could have prevented it, 
or at any rate, as I understand it, under the circum- 
stances of the case, that it amounted to consent, 
-connivance, privity or procurement. The court does 
not so understand the law, and states it differently. 
In the language of one of the cases: *There is a 
manifest distinction between the desire and intent of 
a husband that his wife, whom he believes to be chaste, 
should commit adultery, and . his desire and intent to 
obtain evidence against his wife, whom he believes to 
have already committed adultery and to persist in her 

entitled to a divorce if the offense was committed by his procnrement or 
by his conniyaace. Code Civil Prooedare, § 1758. Suspecting a criminal 
•connection between his wife and one Stein, the plaintiff concerted with the 
witness Wolf a scheme for detecting the defendant in the act. She was in 
the habit of visiting Stein at his room in Wolfs house ; and the arrange- 
ment was that the plaintiff should go to the house and Wolf * would show 
it to him.' He went to the house and was so situated that, though himself 
concealed, he could observe the approach of his wife. She entered the 
house and met Stein. Meanwhile Wolf, with plaintiff's privity, had so dis- 
posed the company and fastened the doors as apparently to assure the 
defendant of security in the illicit intercourse. From the ambush in which 
they lay, Wolf, in company with the plaintiff, heard Stein invite the woman 
to his embraces and saw them go to bed together. Then, after waiting 
' two or three minutes,' the husband and witness rushed into the room and 
.surprised the parties in the act." On these facts it was held that the act of 
adultery was committed with the procurement or connivance of the plaintiff 
and that therefore he was not entitled to a decree. 
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adulterous practices whenever she has opportunity/ 
Again, it is said : 'It is true his suspicions had been 
aroused, and he sought to detect her infidelity, if it 
existed, and took no steps to prevent the defendant carry- 
ing out her manifest purpose of meeting the man whom 
he suspected as being, and who proved to be, her para- 
mour. But he left her to her own volition.' " 

Held, that the judgment should be affirmed. WhQe 
the contention of the defendant is supported by the case 
of Kargerv. Karger (19 Misc. 236), yet we think that 
such case does not announce a sound rule of law upon 
this subject, inasmuch as it omits to recognize the distinc- 
tion which was made by the learned trial court in the 
charge above quoted, which has the support of authority 
in the court of final resort in the state. Pettee v, Pettee^ 
jj Hun, 595 ; afi'd, without opinion, 148 N. Y. 735. In 
this regard we might prolong the discussion and show 
that the rule adopted by the court had been uniformly 
recognized from the decision in Moorsom t/. Moorsonir 
(3 Hagg. Ecc. 87) to the present time, both in England 
and in this country. Robbins v. Robbins, 140 Mass. 528. 

Opinion by Hatch, J. All concurred. 

Judgment and order affirmed, without costs. 

William M. Mullen, for the defendant, appellant. 

Wiiliam G, Cooke^ for the plaintiffi respondent. 
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COWAN V. COWAN. 
Supreme Court, Onondaga Special Term; June^ 1898. 

Divorce; colluiian; plaintiff* s knowledge 0/ procuremenlJ] Where acts of 
adultery gre oommitted by a hasband with the intention of famishing to» 
his wife grounds for a divorce, although without the Icnowledge of th« 
plaintiff, but through the procurement of her son, she must bear the 
reqxmsibiltty for the acts of her representatiye, and relief should be 
denied.* 

Action by Hannah M. Cowan against Aivarado W. 
Cowan for an absolute divorce for adultery. 

The only misconduct upon the part of the defendant, 
which ,has been sufficiently proved to be the basis for a 
judgment for divorce, occurred April 17, 189& Before 
that occurence, plaintiff's son, in pursuance of a talk with 
her and with a letter from her, went to see the defendant 
about procuring a divorce from him . Defendant asserted 
in that conversation that no evidence could be obtained 
against him which would warrant a judgment for such 
reliet, and there was other conversation. Subsequently, 
he committed the acts of April 17th for the express and 
avowed purpose of supplying plaintiff with evidence 
upon which to procure her divorce, going so far as to take 
witnesses with him. The information of those occurrences 
was subsequently communicated to plaintiff through her 
ton, and the attorney named to whom she could go for 
die purpose of getting her divorce. 

There is no question about what this court should do 
under such circumstances. It should deny the applica- 
tion for the relief demanded, as it hereby does. I do 
aot find that the plaintiff personally has been guilty of 
any wrongdoing, but legally she must bear the responsi- 
bility for what her representatives have done ; and there 

* See ReUnca 9. RderMn, mmie, page, 291, and notes. 
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is no reasonable doubt but what her son, acting in her 
behalf, and the defendant, were guilty of such miscon- 
duct and collusion in the premises as to defeat her right 
to recover. 

Opinion by HiSCOCK, J. 

Complaint dismissed. 

John R. Collins^ for the plaintiff* 



WANAMAKER v. MEGRAW. 
Sufireme Court , New York Special Term ; May^ 1899. 

.Oisc^ntinuame ; after e^umUrtUdm ; OHoiher tutiam ptmdinf^ kr^mghi iy 
defendant^ The fact that the defendant had brooght another actioa 
in the U. S. oonrts against the plaintiff here for the aame caoM 
of action set up in a counterclaim, — Held, not to justify the oovt in 
granting an order of discontinuance, on motion of the plalntilF, where 
the defendant was a resident of this State, and it appeared that he 
brought the former action in the U. 8. courts because of his ina- 
bility to secure jurisdiction of the defendants in this State, they being 
non-residents.* 

This action was brought in June, 1896, by John Wan- 
amaker and others against Robert H. Megraw, for the 
purpose of recovering the sum of $269.24, upon an allega- 
tion that the defendant drew a draft upon the plaintiffs 
for said sum, which was duly honored by them, and *'said 
sum was advanced and paid out by plaintiffs to the 
defendant and received by him as a loan." The defend- 
ant answered, denying the cause of action, and then, by 
way of counterclaim set up an agreement between him- 
self and the plaintiffs whereby the latter employed him 

*See Yellow Pine Co. v. Lehigh Valley CreosotingCo., unU, p. 100, and 
Note on Discontinuance of Suit After Counterclaim, etc., anU^ p. los. 
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as their assistant buyer for a term mentioned in the 
answer, agreeing to pay him a salary for said services of 
$4,000 a year, with an additional sum of $i,ooo if he 
remained in their employ during the whole of the term, 
and had faithfully performed his duties in their service. 
This contract, the defendant alleges, was duly per- 
formed by him, but that the plaintiffs have failed to pay 
to him the additional sum of $i,ooo, according to their 
agreement. The answer also contains the statement that 
the plaintiffs are entitled to a credit against said amount 
for the sum of $269.24 for moneys advanced and paid by 
'the plaintiffs for the account of the defendant, on account 
of said sum of $1,000. The claim is for the difference 
between these two amounts. To this counterclaim a reply 
was interposed, putting this claim in issue, but admitting 
that the plaintiffs are entitled to the sum of $269.24 for 
moneys advanced and paid by them for the account of 
the defendant. The case was tried in February, 1899, but 
the jury failed to agree. The cause was again placed 
upon the day calendar, and was thereafter adjourned from 
time to time at the request of the attorneys for the plain- 
tiffs. On May 19, 1899, a motion was made by the plain* 
tiffs at Special Term for leave to amend the complaint, 
it having appeared on the former trial that while the loan, 
which was the gist of the claim had been made, it had 
not been effected by the drawing of a draft as the com- 
plaint alleged. The sole object of the motion was to 
eliminate from the complaint this erroneous statement. 
The motion was denied. It appears that on the former 
trial the trial justice granted the motion made by the 
plaintiffs that the complaint be amended so as to conform 
to the proofs in that regard. The case was reached for 
trial on the 24th, when it was sent by the justice hav* 
ing charge of the calendar to Trial Term, Part IV., for 
trial. Thereupon the plaintiffs produced an ex parte order 
which had been granted on that day directing the discon- 
tinuance of the action on payment to the defendant, or 
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his attorney, of his taxable costs to that date, whereupon 
the justice presiding in Part IV. refused to proceed with 
the trial on the ground that the action was discontinued. 
This motion is now made to vacate that order. 

Held^ that the order of discontinuance should be 
vacated. It is urged on the part of the plaintiffs that 
their right to a discontinuance on the terms stated in the 
order was absolute; that whatever discretion the court 
may have in such cases is a very limited one, which may 
be exercised adversely to the motion only in cases where 
it is made to appear that a discontinuance would be 
oppressive and inequitable, and would subject the defend- 
ant to hardship. The doctrine is summed up in the case 
of Matter of Lasak (131 N. Y. 624), where, at page 627, 
the rule is stated to be that, *' in ordinary actions it is not 
always the absolute right of a plaintiff to discontinue his- 
action. In all cases where a defendant becomes an actor 
and is interested in the continuance and trial of the 
action, as where he sets up a counterclaim or sets up a 
claim to property which is in litigation, and asks, in his 
answer, affirmative relief in reference thereto, he may 
resist the discontinuance of the action, and then it rests 
in the discretion of the court whether or not the plaintiff 
shall be permitted to discontinue it. Carleton v. Darcy, 
75 N. Y, 375; Matter of Waverly Water Works Co., 85 id. 
478.'' In the case of Yellow Pine Co. t/. Lehigh Valley 
Creosoting Co. (33 App Div. 51; s. c, ante, p. 100), the 
court, in its opinion, quotes the extract which is given 
from the case above dted, and proceeds to say 
that'* That discretion should lead to a denial of the 
application where circumstances have occurred since the 
commencement of the action which would make the 
desired discontinuance operate oppressively, harshly or 
inequitably upon the defendant, who has interposed and 
wishes to maintain his claim for affirmative relief." A. 
similar question was before the Appellate Division in the 
case of Walsh v, Walsh (33 App, Div. 579), where the- 
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same doctrine is laid down. I am satisfied that in this 
case the discretion of the court should be exercised in 
favor of the defendant, and that the order of discontinu- 
ance which has been conditionally granted should be 
vacated and set aside. 

It will be observed that the only issue in the action 
upon which there is any real difference between the par- 
ties arises upon the defendant's counterclaim and the 
reply, the plaintiffs' claim being substantially admitted. 
The defendant is, therefore, the real actor in the litiga- 
tion, and is practically in the situation of being a party 
plaintiff. He has waited for a period of over two years, 
while this cause has been slowly progressing to a hearing, 
has gone through a protracted trial on the merits of his 
claim, which unfortunately resulted in a disagreement of 
the jury, and since that time has been pressing for 
another hearing, which has been postponed from time to 
time at the request of the plaintiffs. It was not until the 
court, overruling all objections, had actually directed an 
immediate trial of the suit that the application for a 
discontinuance was made and immediately granted. 
Under these circumstances, I think that the order which 
has been made operates harshly and oppressively upon the 
defendant. 

It is urged and has been assigned as one of the grounds 
for granting it that the defendant here has sued these 
plaintiffs in the Circuit Court of the United States for the 
Eastern District of Pennsylvania for the same cause of 
action which is set forth in the counterclaim, and that he 
has, therefore, a present opportunity of securing a trial 
in that jurisdiction. But, it seems to me, that the fact 
should be taken into consideration that that action was 
instituted before this one was brought. The plaintiffs 
are residents of the State of Pennsylvania, with the pos- 
sible exception of one of them, while the defendant is 
and at the time when the action was brought was a resi- 
dent of this State, and apparently was compelled to 
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pursue his debtor in a foreign jurisdiction. His oppor- 
tunity for assierting his claim in this State, of which he is 
a citixen, was presented when this action was brought, and 
unless some good reason exists therefor, the court should 
not, under these circumstances, relegate him to the asser- 
tion of his rights in another jurisdiction. When his case 
might be reached for trial in Pennsylvania nowhere 
appears. The record shows that no proceedings have 
been taken therein since the last pleading was filed in 
June, 1896. If the defendant should commence an action 
upon his claim here, he would, owing to the condition oi 
the calendar, l>e compelled to wait for a period of two 
years before it could be reached for trial I cannot escape 
the conclusion that, considering these facts, and espe- 
cially that he is, as I have said, practically the plaintiff in 
the action, a discontinuance now would be such a hard- 
ship upon him as to bring the case within the limits of 
the discretion which the court is permitted to exercise, and 
to call for a refusal of the application. It follows that 
the order should be vacated and the case restored to its 
place on the day calendar. 

Opinion by Beekman, J. 

Motion granted, with $10 costs. 

ina Lalfyf for the defendant, and motion. 



Jtoiert MoMit and Job E. Hedps^ for the plaintiffs, 
opposed. 
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JARVIS V. McQUAIDE. 
Supreme Courts Kings County Special Term; June^ 1898.. 

FpruksuTi 0/ m0r^;ag€; moHonfor receiver ; when denUiQ. An applica^ 
tkm for a reoeiTer pettdenU Hte^ in an action to foreclose a mortgas^, 
under a provision in the mortgage providing therefor, should be denied 
ottless facts are presented which show the necessity for a receiver before 
}ndgnienta* 

This is an action by William S. Jarvis, as trustee,, 
against James P. McQuaide and others, to foreclose a 
mortgage on real property, and motion is made for a 
receiver of the rents and i^rofits pendente lite. The motion 
is based entirely on a clause in the mortgage providing 
for such a remedy, no allegation being made as to the 
sufRciency or insufficiency of the security. 

Heldj that on authority this motion must be 
denied. Sickles v. Canary, 8 App. Div. 308 : Brick 

* In Degener v. Stiles (6 Sufp: 474), it is said, upon an application to 
appoint a receiver in an action to foreclose a mortgage : " The claim made 
by tlie appellant npon this appeal seems to be that a conrt of equity ia 
boond to decree specific p erf ormance of every contract wliich may be entered 
into between parties, no matter whether it appears, from the facts of the 
particntar case, that it is inequitable and unconscionable so to do or not. 
The court of equity was organized to relieve the hardships of the law, and 
was not intended to enforce or aggravate such hardships. This has always 
been tlie cardinal principle governing the administration of justice in courts 
of equity, and it has been repeatedly held that a court of equity will not lend 
its hand to aid in the performance of an inequitable act. Therefore, in the 
case of bar, as it seems tliat the security b ample, no claim being made, but 
thatthemortgageisamply secured, it would be wholly inequitable to take 
the possession of the property from the mortgagor until it should be done by 
decree and sale for the purpose of satisfying the amount due on tlie mort- 
gage. It beinsr inequitable, a court of equity cannot lend its aid to tile 
enforcement of the agreement for a receiver, notwithstanding the parties 
amy have made such a contract" 

In Brick v. Hombeck <I9 Misc^ at 8), Justice Gaynor said, in denying a 
motion for the appointment of a receiver : '* That the mortgage oontalnS' 
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V. Hornbeck, 19 Mise. 218: Degener v. Stiles, 6 
Supp. 474. But, apart from precedents, I think 
the results should be the same. The remedy by 
receiver is sui generis^ and an outgrowth of the precedents 
apd practice of equity. In a sense it is disseisin before 
judgment. If a mortgagor should stipulate as a part of 
the mortgage that he would not defend a suit to foreclosei 
or that the time to answer or notice for trial in such an 
action should be five days, it would hardly be claimed 
that such a stipulation could be enforced. I am not able 
to see how an agreement lot diVtceiwfix pendente Ute stands 
on a different basis. Of course, an agreement for a 
receiver is enforceable, but enforceable as other agree* 



a daoae la 90 many words mortgas^uig rents and profits, does not reqatretbe 
coort to appoint a receiver In an action to foreclose the mortsace. It nuy, 
nevertheless, ezerdse Its discretion. Unless the land Is inadeqaate secnrityi 
the appointment of a receiver Is an unnecessary annoyance and hardship. 
Cases like Shotwell v. Smith. 3 Edw, Ck, 588, are not authorities to tlic 
contrary, bat only that such a clause in a mortgage is ground for socfa 
appointment" 

In Sickles v, Canary (8 App. Div, 508), it is said ; *' The rule is veil 
settled that to justify the appointment of a receiver of mortgaged premises 
there most be some evidence of the insufficiency of the property to sitisfy 
the mortgage, and. In the absence of such evidence, the court Is not justified 
in taking the property away from the possession of the mortgagor peodiog 
the foreclosure action." 

*'In the absence of a clause in the mortgage pledging the rents and profits 
of the premises as security for the mortgage debt, the mortgagor is entitkd 
thereto before a sale of the premises is had, and such right can ooty be 
defeated by showing that the mortgaged property is an inadequate secoriiy 
for the payment of the mortgage debt, and such fact must appear widi 
renaonable certainty." Ross v. Vernam. 6 A pp. Div. 346. 

Where the mortgaged premises are Insufficient to pay the mortgage and 
the persons liable for the deficiency are irresponsible, it is proper to appoiot 
m,ttsitivtx pendente lite^ although only a portion of the mortgage can be 
enforced at the time the action is brought. Veerboff v. Miller, 30 App^ 

Div 355. 

Where the mortgagee is not entitled to the rents except upon a deficiescy 

after a sale of the property under foreclosure the order appointing the 

receiver should not direct him to pay the rents to the mortgagee pendente 

4Ue, Harris v, Taylor, 22 App. Div, 109. 
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•fnents are, after trial, and by and through a judgment, 
and not on summary application and practically by mesne 
process. 

The practice allowing a receiver, standing as an excep- 
tion to the rule, though well recognized and understood, 
I do not think can be extended by agreement. 

Opinion by JOHNSON, J, 

Motion denied, with $10 costs to defendant, without 
(Prejudice to application on other grounds. 

Aaron P. Whitehead^ for the plaintiff, and motion. 

William L. Stone^ for the defendant, opposed. . 



KNOWLES V. LICHTENSTEIN. 

Suprenu Court ^ Second Department^ Appellate Division ; 

October^ 1898. 

JMi€i of trials htfore service »f amended answer ; waiver\» Where a 
defendant, in aecarins an eitension of time to answer, stipolated that 
the date of iasae shoald be the time when the answer was dae, and that 
he would accept short notice of trial, and afterwards amended his 
answer under the right to amend once as of ooorse, but meanwhile the 
attorney retained a notice of trial served upon him, — Held, that the 
objection to the notice of trial, on the ground of having been serrsd 
before issue joined, was waived.* 

*Rule 24 of the General Rules of Practice provides that the affidavit to 
secure an extension of time to answer or demur shall state "whether any 
and what extension or extensions of time to answer or demur have been 
granted by stipulation or order, and where any extension has been had the 
date of issue shall be the same as though the answer had been served when 
tiie time to answer first expired '* 

It is held, however, that tne above rule has no application to the fixing 
«f the date of issue for the purpose of serving a notice of trial, but that th« 
Rule Is merely for the purpose of allowfaig a cause to secure the positjoe oa 
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Appeal by the defendant from an order opening his 
default and setting aside an order in supplementary pro- 
ceedings, upon his giving an undertaking in the sum of 
$i5yOOO to pay any judgment which might be recovered 
against him. 

The action was brought by Edwin Knowles, upon a 
written guaranty, executed by the defendant, Paul Lich- 
tenstein, that one Alexandra Viarda, an actress, would 
perform her written agreement to play an engagement at 
the plaintiff's Fifth Avenue Theater, in New York. The 
complaint alleged a breach of the contract, and demanded 
judgment for $10,648.24, with interest. Before the time 
for answering expired, and on January 24, 1898, the 
defendant obtained an order extending his time to answer. 
The order contained a clause that the issue was to be of 
January 24th, the date when the time to answer the com- 
plaint expired, and that the defendant was to accept short 
notice of trial for the February term, then less than four- 
teen days distant Notice of trial for the February term 
was served by the plaintiff on the next day, and the cause 
placed on the February calendar. The answer was not 
served till February 3d. On February 19th notice of 



tbe calendar to which It woald be entitled if the date of issae was not post- 
poned by an eztenaion of time to plead, and tluit by reason of the provisioiis 
of Code CiT. Pra , §977, that ' ' At any time after the joinder of issae, and at 
least foarteen days before the commencement of the term, either party may 
•enre a notice of trial.*' the notice of trial can only properly be served after 
the actual joinder of issne. Wallace v. Syracose, Binghamton & N. V. 
R. R. Co., 27 App. Div, 457. 

In the case last mentioned the notice of trial was returned by the defend- 
ant's attorney, and consequently the question of waiver did not arise. la 
that case it was also held that a notice of trial served at a p. m. on tbe last 
day to answer, and the answer was served by mail at 8 p. m., was premi- 
tore, and that the law would consider fractions of a day in sacha case. 

In Coler 9. Lamb (19 App. Div 236), the defendant secured an cider 
extending his time to plead, which order contained a provision that theissoe 
ibonld be of the original date. After the answer was served the plahitiff 
iled a note of issue and served a notice of trial, and sobseqnently the 
defendant aerved an amended answer containing a counterclaim, and tiMS 
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motion was given to place the issue, as a short cause, on 
the special calendar for the trial of short causes. Before 
the motion was argued, and on February 23d, the defend- 
ant served an amended answer, setting up a counterclaim, 
to which the plaintiflF served a reply on February 28th. 
The defendant's attorney did not appear to oppose the 
motion, and it was granted by default on March 5th, and 
the cause ordered on the calendar of March nth for 
trial. On March 8th the defendant obtained an order to 
show cause, returnable on March nth, why the order 
should not be vacated. When the case was called for 
trial on March nth, the defendant appeared at the call of 
the calendar, and stated the pendency of the motion on 
that morning, and asked for an adjournment of the trial* 
which the court refused. The motion to vacate was 
immediately argued at Special term and denied. The 
cause, however, was not reached for trial till March 23d, 
when the motion to strike it from the calendar was 
renewed and denied, an inquest taken, and a judgment 
entered thereon for $11,435.73. ^^ exception was 
taken to the denial of the motion for an adjournment. 
Other motions were made, but it is not important to 
state any of the proceedings, except those on which the 
present appeal is founded. On June 25th the defendant 

mored to strike the case from the calendar. In granting the motion the 
the coart said: **The fact that, by the order extending (he time to 
answer, the date of issue was to be of the time when the answer was first 
dne, is of no importance. Even if that order was in force after the amended 
answer had been served, it had nothing to do with the framing of an issne ; 
it only affected the place where the case should be upon the calendar, to be 
indicated by a statement of the time as of which the issne should be dated. 
But, although the issue, when framed, was to date as of the time when the 
answer was due, there was no issue until the pleading had been actually 
served." 

A case having appeared on the calendar, and no notice of trial having 
been served on the defendant, the defendant moved for an adjournment 
until the following term, but no objection was made as to the failure to 
serve the notice of trial. The plaintiff then served a notice of trial for the 
adioumed day, which the defendant's attorney retdned, and on the adjourned 
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obtained an order to show cause why the inquest, judg- 
ment and supplementary proceedings which had been 
issued thereon should not be vacated and set aside 
Voluminous affidavits were used on the argument, and 
an order was entered granting the motion upon the con- 
dition that the defendant should give an undertaking ia 
the sum of $15,000 for the payment of any judgment 
which the plaintiff might obtain, and in case of a failure 
of the defendant to give such undertaking the motion 
was denied. From this order the defendant appeals. 
His contention is that the inquest was irregular, on the 
ground that, as the defendant had a legal right to amend 
his answer within twenty days after its service, the plain- 
tiff noticed his cause " at the peril of having his notice 
go for nothing, if his adversary amends his pleading, and 
thus destroys the issue formed '' ; that, as an amended 
answer and a reply thereto were served, there was no 
notice of trial of the real issue ; that an issue cannot be 
tried without notice ; that consequently there was no 
valid inquest or judgment; and that the court had no 

<biy the defendant moved to strike the cue from tlie calendar on the 
Ipound that the notice of trial was aenred for a term \<mg after the tenn for 
which the note of issue was filed. — ffeld, that the motion came too late, and 
that the irrei^larity had been waived. Ifangone v. Metropolitan St R'y 
Co., 21 Muc. 565. 

As a general role the notice of trial most be for the same tenn that the 
note of issoe is filed, or the case will be stricken from the calendar. Siefke 
p. Siefke, 21 MUf. 407 ; dting Coming v. Levy, 17 Si^, 771 ; Natkmal- 
idng Carbonating Co. v. Stoodard Aerating Co., N. Y. Law J., October 
S7, 1896. 

Where the case liad been on the calendar three times l>efore the appUcs- 
lion to strike it off was made, it was held that the motion shoald be deoied 
lor laches Stanfield v. Stanfield, ax JUisf. 409. 

It has been held that where a plaintifi secures an order allowing him to 
amend his complaint, and the order provides that the amendment is to b« 
without prejndice to the proceedings already had, or to the posltkn os 
, Che calendar, that plaintiff cannot insist upon a new notice of trial beiB{ 
senred after his complaint b amended. (N. Y. City Ct, Gen. T.) Klea- 
«rt 9. Iba, 17 JIfisc, 69. 

fint see Yates v, McAdam, 18 Afisc, tgs. 
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power to impose, as a condition of vacating an invalid 
judgment, the giving of the undertaking. 
Held^ that the order should be affirmed* 
The record shows that there have been numerous 
supplementary proceedings against the defendant, none 
of which appear to have resulted in benefit to the judg. 
ment creditor; and in the plaintiff's supplementary pro* 
ceedings, which were commenced on May 20th and closed 
on June 9th, the insolvency of the defendant was appap 
rent. There is no question that the court has inherent 
power over its own judgments, irrespective of and beyond 
sections 724 and 1283 of the Code of Civil Procedure, 
which provide for relieving a person from judgments. 
But it may not be said that if the judgment was so 
irregularly obtained as to be without judicial authority, 
and therefore void, the court had power to impose as a 
condition of vacating it the giving of an undertaking to 
pay any judgment subsequently obtained in the action* 
Assuming that the Code requires the service of a notice 
of trial after the final framing of the issues to be tried, as for 
instance in the present case, after the service of the reply 
to the amended answer, we are brought to the question 
whether the defendant has done anything by which the 
original notice of trial takes effect upon the issue framed 
by the amended answer and reply. We hold that, as the 
order extending the time to answer contained a provision 
that the issue should be of the date of January 24th, and 
that the defendant should accept notice of trial for the 
February term, without objection, and as such notice 
was served and received without being returned as pre- 
mature or irregular, he waived any irregularity, and con- 
sented to its applicability either to the original issue, or 
to the issue framed by the amended answer and reply 
thereto. He accepted the benefit of the order, and hav- 
ing done so, cannot be permitted to repudiate any of its 
burdens. The cause was regularly on the trial calendar, 
and regularly noticed for the February term, aud the 
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inquest was regularly taken. This appeal is taken on the 
ground that the application to the Special Term was a 
niatter of right, and not of favor. This view, as we have 
seen, is erroneous, and disposes of the present appeal. 

Opinion by GOODRICH, P. J. CULLEN, BARTLETT. 

Hatch and Woodward, J J., concurred. 
Order affirmed, with $io costs. 
David Neumarky for the defendant, appellant. 
Hugo Hirsh^ for the plaintiff, respondent. 



MATTER OF ANTHONY & CO. 

Supreme Court, First Department^ Appellate 

June, 1899. 

I . Deposition ; to frame complaint^. No authority for the cxamioatioo 
of a witBess, not a proposed party, to frame a complaint in an actioB 
not yet commenced, is conferred by Code Civ. Pro. §§ 871-876. 

a. The same ; uncertainty as to defendant^. An order for the examinatioa 
of a proposed defendant is improperly panted on an affidavit which 
states that an action will be broaght against one of two companies 
named, ** according to the facts that may be elicited upon the examina- 
tion now applied for, ** as it is necessary to support the application that 
a cause of action against a specified defendant should be alleged.* 

Appeal by the Lovell Dry Plate Manufacturing Com- 
pany from an order of the Supreme Court, made at the 
New York Special Term, denying its motion to vacate an 
order for the examination of one Charles O. Lovell before 
action brought. 

* For a full discussion of this subject see Note on Examination to Frame 
Complaint, x N. K. Ann. Cas, 181. See also Nabb v. Stewart following 
this case, and Note on Proof of *' Materiality" and " Necessity" on Appli- 
cation to Examine Party Before Trial. 



NEW YORK ANNOTATED CASES. 311 

Matter of Anthony & Co. 

The order for examination was granted upon the affi- 
davit of Frederick A. Anthony, the secretary and treas- 
urer of the applicant corporation. The affidavit states 
that, '* An action will be brought by the said E. & H. T. 
Anthony & Company against either the Lovell Dry Plate 
Company or the Lovell Dry Plate Manufacturing Com- 
pany, according to the facts that may be elicited upon the 
examination now applied for." It then proceeds to state 
the nature of the expected controversy as follows : That 
in September, 1896, a contract was entered into between 
the applicant corporation and three persons, including 
Lovell, who were doing business under the name of the 
Lovell Dry Plate Company, constituting the applicant, 
their exclusive sales agent, and providing for its commis- 
sions; that thereafter the Lovell Dry Plate Company 
(hereafter called the plate company) was incorporated 
under the laws of the State of Maine, and assumed the 
-contract; that in the fall of 1898 the Lovell Dry Plate 
Manufacturing Company (hereafter called the manufac- 
turing company) was incorporated under the laws of the 
State of New York, and that since then the contract has 
been broken by both companies; that since the manufac- 
turing company started business the plate company has 
ceased to do business, although it has not been legally 
dissolved ; and that it has its office in the same building 
with the manufacturing company, which latter company 
has apparently succeeded to its business and assets. The 
affidavit further states that the officers of the applicant 
are all ignorant as to whether the manufacturing com- 
pany has succeeded to the contract obligations of the 
plate company, and are also ignorant of the relations 
between the two companies and those having contracts 
with them. The affidavit concludes with the statement 
that the application is made to enable the applicant to - 
frame its complaint in the action which it proposes to 
•bring, and that such action will be brought against 
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whichever company the facts elicited on the examination 
indicate is liable. 

Held^ that it is entirely clear that upon these facts the 
applicant was not entitled to the order here granted. It 
was held, and we think correctly, in Matter of Bryan 
(3 Abb, N.C. 289,) that a witness cannot be examined under 
sections 871 10876 of Code of Civil Procedure for the 
purpose of enabling a plaintiff to frame a complaint in in 
action which he has not yet commenced. Under such 
circumstances the testimony of a witness may undoubt- 
edly be perpetuated. The applicant here asserts that the 
application is made to preserve the witness* testimony as 

' well as to enable it to frame its complaint. But, plainly, 
the latter is the real purpose. If, however, Mr. Lovell 
be treated, not as a witness, but as a party — he being the 
manufacturing company's secretary — the order was 
equally improvident. It was said in The Merchants'^ 
National Bank v. Sheehan, loi N, Y. 176, that while 
sections 870 and 876 of the Code of Civil Procedure 
authorize the granting of an order, before an action has 
actually been commenced, for the examination of a per- 
son against whom such an action is about to be brought^ yet 
the cases are rare when justice will be promoted by grant- 
ing it ; ** and the practice, unless carefully guarded, may 
lead to great abuses." 

Here the apph'cant has not stated a single fact tending 
to show that it has a cause of action against the manu- 
facturing company. It has stated facts tending to show 
a cause of action against the individuals with whom it 
contracted, and also ag^ainst the plate company which 
assumed that contract. So far as these persons and this- 

• corporation are concerned, it needs no examination to- 
enable it to frame its complaint. So far, however, as the 
manufacturing company is concerned, it states only its 
suspicions, or facts indicating the mere possibility of a 
cause of action. As to this latter company, it seeks the- 

I examination, not to enable it to frame its complaint, but 
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to ascertain whether it has any cause of complaint. It is 
well settled that this cannot be done, either before or 
after the commencement of an action. We quite agree with 
the manufacturing company appellant that the propiosed 
defendant must be definitely, and not tentatively, named 
in the affidavit. Code Civ. Pro. § 872 : and that it must 
also be made to appear that the applicant has a cause of 
action against such specific person. De Leon v. De Lima» 
66 Haw, Pr. 287 ; MuUer v. Levy, 52 Hun^ 123. 

Opinion by BARRETT, J.; Van Brunt, P. J., Rumsey, 
Patterson and O'Brien, JJ., concurred. 

Order reversed, with ten dollars costs and disburse- 
mentSy and motion granted, with ten dollars costs. 

Louis Wertheimer^ for the appellant. 

Ckarlis C. Nott, Jr,^ for the respondent 



NAAB V. STEWART. 



Supreme Court, Second Department^ Appellate Division; 

July, 1898. 

I. DepMiHan; physical examinatUn; wJUn^^maUruU and neanary/* 
sufficiency of affida'^nt^ Allegations in an affidaTit to procnre ao 
order for the physical examination before trial of a plaintiff soing for 
personal injuries, that snch examination is " material and necessary to 
the defense of this action ;" that the defendant cannot safely proceed to 
trial without snch examination ; that he is ignorant of the circum^ 
stances under which the injories were received, and that he lias made 
inqniries " with diligence and with a sincere desire to ascertain the 
drcnmstances" under which the injuries were sustained, and he has 
not been able to learn anything whatever concerning the nature or 
extent of sodi injuries, but without showing that the phdntiff knows 
facts which are necessary to the defense of the action, or that there is 
any reason to believe that she will not be present at the trial, or can 
eonceal the facts if she is present, are insufficient to sustain the order* 
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a. Thi same ; what must h sJ Uwm ,] Upoo such an a|ipHaitHMi the de- 
fendant iboold show to the ooozt that the plaiatiff is in the |i o ssr« i n i 
o< knowledge of facts which it is necessary for the defendant to know; 
tlttt the defendant has taken steps to discover these facts from other 
sovees ; that he lias been nnable to make soch discorerf , and tbst he 
csanot safely proceed to trial withont knowledge of such facts ; ssd 
an these things most l>e shown by HJarimdig what stops have bees 
actnallf taken, not by sure allegatioBS that diligent efforts have bees 
■lade, eto.* 

Appeal by the plaintiff from an order of the Supreme 
Court, made at the Kings County Special Term, denying: 
her motion to vacate an order obtained by the defendant 
for her examination, before trial, and for her physical 
examination by a physician. 

This action, brought to recover for personal injuries 
alleged to have been sustained by the plaintiff, Kathrina 
Naab, througti the negligence of the defendant, David J. 
Stewart, involves, so far as this appeal is concerned, the 
question of the right of the defendant, under his papers, 
to examine the plaintiff before the trial. The complaint 
alleges that the defendant is the landlord of certain 
premises in the borough of Brooklyn, city of New York, 
and that " on or about January 6, 1898, and for a long 
time prior thereto, the defendant knowingly, willfully, 
wrongfully and negligently kept and maintained the 
carpet or covering to and upon a stairway of, in and to 
said premises in such a defective, unsafe and dangerous 
condition, that on or about the 6th day of January, i8q8, 
plaintiff, while lawfully and necessarily using the same, 
and was free from all fault whatever on her part, was 
thereby caused to trip and fall, and, by reason of the 
premises aforesaid, to sustain severe, serious, painful and 
permanent injuries to her body and health, all to her 
damage of thirty thousand dollars.'* The answer set up 
a general denial, except as to the fact of landlordship« 
which is admitted. 

*See Matter of Anthony & Co., ante, page 310, and Note foilowfai^tliii 
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On the affidavits of Herbert T. Ketcham and David 
J. Stewart an order was granted, directing the plaintiff to 
appear before Frank H. Voght, referee, for examination ; 
and it was further ordered that she appear before Fannie 
W. Oakey, M. D., for a physical examination. On the 
hearing of a motion to show cause why this order should 
not be vacated, a Special Term of this court denied the 
motion to set aside this order, and from that order appeal 
comes to this court ; it being contended, on the part of 
the plaintiff, that the affidavits on which the original 
order was granted did not set forth sufficient facts to 
enable the court to judicially determine that the infor- 
mation sought was material and necessary for the 
defendant. 

Held, that this position was well taken. The Code of 
Civil Procedure has not changed the rule insisted upon 
in Courts of Chancery, and it is necessary, in order to 
justify an order directing the examination of a party to 
an action before trial, to show to the court the facts which 
are within the special knowledge of the adverse party, 
and which are material and necessary to enable him to 
proceed to trial. The mere statement of counsel, or of 
the party, that there are facts material and necessary, is 
not sufficient to meet this requirement, Leary v. Rice, 
! 5 App. Div, 399. 

The affidavit of Herbert T. Ketcham, the defendant's 
attorney, says that " The testimony of the plaintiff, as 
to the manner in which she received the injuries alleged 
in the complaint in this action and as to the nature and 
extent of such injuries, is material and necessary for the 
defendant and for the defense of such action. He can- 
not safely proceed to the trial thereof without such 
testimony. I intend, upon such trial, to read in behalf 
of the defendant the testimony of the plaintiff to be 
taken before trial." This does not show that the exam- 
ination of the plaintiff is material or necessary to the 
defendant in the defense of this action. 
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To justify the court in granting the order for an 
examination of the plaintiff, pending the trial of the 
action, the defendant should show to the court that . 
the plaintiff is in the possession of knowledge of facts 
which it is necessary for the defendant to know; 
that the defendant has taken steps to discover these 
facts from other sources; that he has been unable to- 
make such discovery, and that he cannot safely proceed 
to trial without such knowledge of facts. The mere 
fact that the defendant's attorney alleges in his affidavit 
that he intends to read such testimony before the 
jury upon the trial of the action, does not help the case,, 
nor does it meet the requirements of a rule established 
for the promotion of justice. The defendant in 
the case at bar, should show to the satisfac- 
tion of the court that he has made diligent and 
intelligent inquiry among those who are likely to 
know of the facts necessary' for his defense; he should 
tell the court of the steps he has taken to this end, that 
the court may judicially determine whether he has, in 
fact, exhausted his own resources, before the plaintiff is- 
put to the trouble and annoyance incident to the exami- 
nation proposed. The statement of the defendant that 
the '* testimony of the said Kathrina Naab is material 
and necessary to the defense of this action," and that " I 
am totally ignorant of the nature and extent of the per- 
sonal injuries so alleged to have been incurred by the 
plaintiff,'* and that ** I am also ignorant of the circum- 
stances under which those injuries may have been re- 
ceived," and that '* I have caused inquiries to be made 
among the persons occupying the house where such in- 
juries are alleged to have been received," and that '' such, 
inquiries have been made with diligence and with a sincere 
desire to ascertain the circumstances under which such 
alleged injuries may have been sustained, but I have not 
been able to learn anything whatever concerning the na- 
ture or extent of the said injuries or the manner of their- 
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-occurrence/' does not meet the requirements. It gives 
the court no facts on which it may judicially determine 
that the defendant has done all that he might have dbne 
to secure the information which he seeks; and until this 
^s done the court cannot be justified in permitting him to 
•enter upon an examination of the plaintiff to discover in 
detail her cause of action. It seems to us proper in ac* 
tions for personal damages, where the facts are peculiarly 
within the knowledge of the plaintiff, and where there are 
no witnesses to the alleged accident, that the defendant 
should be allowed, upon a proper application to the court, 
setting forth the facts which are within the knowledge of 
the plaintiff, and which cannot otherwise be discovered, 
to have an order issue, permitting the examination of the 
plaintiff; but we are of opinion, in the case at bar, 
that the defendant has not complied with the rule neces- 
sary to protect the rights of the plaintiff, and that the 
examination ought not to be permitted under the facts 
stated to the court. 

In the case of St. Clair Paper Manufacturing Co. v 
Brown (i6 App. Div, 317)9 it was held that the, mere fact 
it was not alleged that the testimony was to be used at 
the trial did not defeat the order, provided it appeared 
from the facts set forth that it would necessarily be used; 
but this case does not strengthen the position of the de- 
fendant in the case at bar. In that rase the affidavits on 
which the order was granted fully set forth the facts, show- 
ing that it was material and necessary that the examina^ 
tion should be made in order that the evidence of parties 
likely to absent themselves should be before the jury. 

The defendant in the case at bar does not show to the 
court that the plaintiff knows any facts which are neces> 
sary to his defense ; that there is any reason to believe 
that she will not be present at the trial, or that there is 
any reason to expect she will not be a witness, or that there 
is any way in which she can avoid disclosing all of the 
facts with which she is familiar in respect to this cause 
of action. 
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The bill^says Chancellor Kent,in the case of Seymourt^. 
Seymour (4 Johns.Ch, 409), '* ought to have charged that 
certain facts were within the knowledge of the defend- 
ants and that a disclosure from them was requisite. The 
bill or affidavit, to support the injunction, must state the 
belief of the plaintiff that the answer would furnish dis- 
covery material to the defense and that the plaintiff had 
not the means of obtaining the facts without such discovery, 

*' A bill for discovery and relief shows (as this does,)** 
say the court in the case of Carroll t/. Carroll (11 Barb. 298), 
a cause of action and prays for the discovery of particu- 
lar facts alleged to be true in fact but which are pecu- 
liarly within the knowledge of the defendant/' 

In view of the conflict of authorities which has here- 
tofore prevailed, and the peculiar circumstances of this 
case, it seems to us that the ends of justice will be served 
in the case at bar by reversing the order appealed from, 
with permission to the defendant to renew his application 
for an order to examine the plaintiff. 



Opinion by Woodward, J. All concurred. 

Order reversed with $10 costs, with leave to renew 
upon new affidavits. 

Stephen B, facobSy for the plaintiff, appellant. 

Herbert T* Ketcham^ for the defendant, respondent. 



Note on Proof op " Materiality "* and ** Neces- 
sity " ON Application to Examine a Party 

Before Trial. 

Article First of Title III. of Chapter 9, of the Code 
of Civil Procedure (§§ 870 et seq) contains the provisions 
for the examination o( a party or a witness before trial, 
and subdivision 4 of section %72 requires that the affidavit 
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on which the order for examination is founded must set 
forth: "That the testimony of such person is material 
and necessary for the party making such application, or 
the prosecution or defense of such action, and if the 
action is to recover damages for personal injuries, that the 
defendant is ignorant of the nature and extent of such per- 
sonal injuries, and, at the option of the applicant, the 
place where he is sojourning, or where he regularly trans- 
acts business." 

Rule 82 of the General Rules of Practice provides: 
" When an examination is required under sections 870, 
871, 872 of the Code of Civil Procedure, the affidavit 
shall specify the facts and circumstances which show in 
conformity with subdivision 4 of section 872, that the 
examination of the person is material and necessary." 

If sections 870, 871 anc) 872 of the Code, and Rule 82 
of the General Rules of Practice are complied with, then, 
under section 873 : 

" The judge to whom such an affidavit is presented 
must grant an order for the examination, if an action is 
pending : if no action is pending he must grant it if there 
be reasonable ground to believe that an action will be 
brought, as stated in the affidavit, and that the application 
is made in good faith to preserve the expected testimony ; 
otherwise he must dismiss the application. Where 
the person to be examined is a party to a pending 
action, or is expected to be a party to an action to be 
brought, the or4pr may, in the discretion of the judge, 
designate and limit the particular matters as to which he , 
shall be examined. In every action to recover damages 
for personal injuries, the court or judge, in granting an 
order for the examination of the plaintiff before trial 
may, if the defendant apply therefor, direct that the 
plaintiff submit to a physical examination by one or 
more physicians or surgeons, to be designated by the court 
or judge, and such examination shall be had and made 
under such restrictions and directions as to the court or 
judge shall seem proper. In any action brought to re- 
cover damages for personal injuries, where the defendant 
shall present to the court or judge satisfactory evidence 
that he is ignorant of the nature and extent of the in- 
juries complained of, the cou t or judge shall order that 
such physical examination be made ; and if the party to 
be examined shall be a female she shall be entitled to have 
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such examination before physicians or sui^eons or surgeons 
of her own sex. The order must require the party or 
persons to be examined to appear before the judge, or 
before a referee named in the order, for the purpose of 
taking the examination, at a time and place therein speci- 
fied. The order must also direct the time of service of a 
copy thereof ; which must be made within the State, not 
more than twenty, nor less than five days, before the time 
fixed for the examination, unless speaal circumstances, 
making a dififerent time of service necessary, are shown 
in the affidavit, and that fact is recited in the order.'* 

While on the face of the statute, it might seem that 
the Legislature intended to give a separate remedy in the 
nature of a physical examination of the party before trial, 
and the section was so construed when the amendment 
was first made allowing a physical examination, the Court 
of Appeals held that it was not intended to and did not 
authorize an order directing a physical examination apart 
from or independent of an examination of the plaintiff 
-as a witness before trial. Lyon v. Manhattan Ry. Co., 
142 A^. Y. 298. 

In that case the court said, at page 30S : ** It must be 
held that the Legislature intended to enact some useful 
and practical rule in the administration of justice, that 
would promote the discovery of truth and not to do a 
vain thing. In order to reach this simple and just result, 
all we need do is to read the amendment as a part only 
of the general scheme prescribed by the Code for the 
examination of parties before trial. In order to give even 
color to the other view it must be detached from the con- 
text and from all its surroundings, and read as if it stood 
alone, in disregard of settled rules of construction. We 
must reject provisions of the same section, and other 
sections on the same subject, of the plainest import, as 
wholly inapplicable to this particular examination. The 
statute has in terms provided that the physical examina- 
tion shall be procured in the same way and as part of an 
examination of the party before trial, and in that way 
•only, and by conforming to the general provisions of law 
on the subject can the object and purpose of the amend- 
ment ever be attained/' 

It is thus seen that in order to obtain an order for the 
examination of a party or witness before trial, it must be 
-shown in any event that such examination is material and 
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necessary and the facts which prove the materiality and 
the necessity of the examination must appear in the affi« 
-davit. In this connection, it should be further observed, 
as pointed out in the case in the text (Naab v. Stewart, 
ante^ page 314), that the facts stated in the affidavit 
raise a question which must be judicially determined by 
the court, whether or not such examination is material 
and necessary ; it is not sufficient that the party or his 
attorney believes or swears that such examination is 
material and necessary, unless that question can be deter- 
mined in the affirmative by the court or judge from the 
facts disclosed. See also Robertson v, Russell, 20 Hun', 
243, and cases there cited. 

It is to be observed that in the case in the text, while 
a physical examination was applied for, the application 
^as not made on the ground, apparently, that the defen- 
dant was '' ignorant of the nature and extent of the inju- 
tries complained of.'' But the examination was asked for 
principally on the ground that the defendant was igno- 
rant of the circumstances under which the injury occured. 
In such a case, therefore, it became necessary for the 
defendant to show that the examination was material and 
necessary, irrespective of his knowledge as to the nature 
and extent of the injuries. 

Whether or not a showing that the defendant is igno- 
rant of the nature and extent of injuries complained of is 
-sufficient to sustain an order, on the ground that it is 
material and necessary, without other facts, is not entirely 
•clear from the reported cases, but it would seem that the 
weight of authority is favorable to an affirmative answer 
to that question. 

In Green v. Middlesex R. R. Co. (10 Misc., 473 ; s. c, 
I N, Y. Ann, Cas. 167; aff'd, 90 Hun, 607), RUMSEY, J^ 
in denying a motion to vacate an order for the physical 
examination of the plaintiff, said : " The affidavit of 
which complaint is made states fully the nature of the 
action and the claim made by the plaintiff as to the inju- 
ries which she received ; from which it appears that the 
action is one to recover damages for personal injuries)^ 
The affidavit further states that the defendant and its 
officers are ignorant of the nature and extent of the inju* 
ries complained of, and there is no denial upon this mo- 
tion that such is the fact. It appears by fair intendment 
upon the affidavit that the examination which is sought 
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for is necessary to enable the defendant s experts to qual- 
ify themselves for examination, and for that reason it is 
necessary to enable the defendant to prepare for trial. 
The plaintiff claims, however, that the application for a 
physical examination requires proof of precisely the same 
facts as were required for an oral examination of a party 
before trial, and that it is not su£Scient that it shall be 
made to appear that the defendant desires the examina- 
tion simply for the purpose of enabling him to prepare 
himself and his witnesses for the trial.'* 

The court then cites Lyon v. Manhattan Ry. Co., 142 
N, Y. 298, and says that it is not an authority, holding 
that in an application for a physical examination precisely 
the same facts are necessary as are required for an oral 
examination in other actions, and the court continues, at 
page 476 : " It seems to me that when it is made to 
appear that the defendant is ignorant of the nature and 
extent of the injuries, he has shown sufficient to establish 
that the examination is necessary and material for his 
interests. It is not merely a fishing examination which 
he asks for. The facts which he seeks to prove are purely 
within the knowledge of the plaintiff. They bear strongly 
upon the question of damages, and they are necessary to 
enable the defendant's experts to prepare themselves to 
give testimony on the triaU An examination for that 
purpose is widely different from one which is had simply 
to ascertain whether or not certain facts existed, and if 
they do, to enable the party obtaining the examination to 
prepare to meet them. In actions of this nature the facts 
necessarily exist. A full and complete revelation with 
regard to them is necessary to the administration of jus- 
tice, and for that reason, when it has been made to 
appe r, pursuant to the statute, that the defendant is 
ignorant of the nature and extent of the injuries, which 
are the material facts, I think he has shown enough to 
comply with Rule 83" (Now Rule 82). 

The Green case, from which the above quotations are 
taken, was cited with approval, in St. Clair Paper Mfg. Co. 
V. Brown (16 Apfi. Div. 317), only on the ques ion, how- 
ever, as to whether or not it was necessary to show in the 
affidavit that the examination taken was intended to be 
used upon the trial, and the court holds that if it may be 
fairly inferred from all the statements of the moving 
party that he intends to produce the evidence which he 
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seeks to obtain as part of the proof of his case upon the 
trial, the legal effect is the same as where the party states 
in so many words that he intends to read the testimony 
upon the trial. 

In this connection attention should be called to Green 
V. Middlesex Valley R. R. Co., an/e, p. 107, where it was 
held that a deposition of physicians taken in connection 
with a physical examination in an "action for personal 
injuries caused by the defendant's negligence, cannot be 
read in evidence at the tri il, unless it can be shown that 
it is impossible to produce the witness in court. 

For a further discussion on the subject of physical 
examination see Note on Physical Examination of plaintiff 
before trial, i N. V. Ann. Cos. 171. See also the follow- 
ing late cases on the practice upon such an examination, 
Lawrence V.Samuels, 20 Misc, 15; appeal dismissed, 20 
Misc, 278 ; Sewell v. Butler, 16 App. Dvu, 27; Bell v. Litt, 
12 App. Div. 626. 

The statute is not mandatory in compelling the court 
to grant the order, unless all the facts required by the stat- 
ute and rule appear in the affidavit, and from these facts the 
court must judicially determine whether or not the exam- 
ination is material and necessary. Jenkins v. Putnam, 
106 N. Y. 272. 

While, from the reported cases, no general rules can 
be deduced which would be universally applicable in de- 
termining what facts it is necessary to show for the court 
to determine that an examination of a party or witness 
is material and necessary, these principles have been 
stated as clearly, perhaps, as they can be, by Mr. Justice 
INGKAHAM, in Leary v. Rice (15 App. Div. 397), That 
action was brought to recover possession or the value of 
a bond which had been deposited with one of the defend- 
ants a.« collateral security for a loan to the plaintiff under 
an alleged agreement that when the money was repaid 
the bond would be returned. The defendants, other than 
the one with whom the bond was alleged to have been 
deposited, were alleged to have wrongfnlly taken this 
bond from the other defendant and converted it to their 
own use. The defendant, who had made the loan and 
received the bond, did not defend the action, but the 
other defendants asked for an examination of the plain* 
tiff, on the ground that the defendants had no knowledge 
of the time and place when and where the agreement was 
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made between the plaintiff and the other defendant, the 
amount of money loaned, and that it was necessary for 
them to have this information to prepare for trial. The 
court below had granted the order and a motion to vacate 
it had been denied at the Special Term. The Appellate 
Division, in reversing the order below, after referring to 
Rule 82, and Section 872 of the Code, said : 

" An examination of an adverse party cannot be said 
to be material, unless the facts are stated from which it 
appears that the testimony of the party proposed to be 
examined is necessary to be used upon the trial, either to 
prove or disprove the plaintiff's cause of action, or to 
prove or disprove a defense alleged by the defendant. 
The deposition of a witness cannot be material for the 
prosecution or defense of an action if its object is to en- 
able a party to find out what his opponent's witnesses 
will swear to, to enable him to procure other evidence to 
be produced upon the trial, or to enable him in any way 
to prepare for trial. The testimony of a person is said to 
be material and necessary for a party in a judicial pro> 
ceeding where it appears that such person can testify to 
facts material to the issue ; and the examination of such 
person can be said to be material and necessary when, 
from the facts stated, it appears that the testimony of the 
witness is necessary in the prosecution or defense of the 
action in which it is proposed to take the testimony. It 
has been uniformly held, since these provisions for the 
examination of an adverse party have been in force, that 
to justify such an examination it must appear by a fair 
inference from the facts stated, that the object of the ex- 
amination is to procure testimony to be used upon the 
trial, and for no other purpose. Courts have always been 
careful to limit the examination of a party to this one 
purpose, where the examination is sought after issue has 
been joined." 

Stated in other words, the above case seems to hold 
that the affidavit must show that the witness proposed to 
be examined, whether he be a party or not, has knowl- 
edge of facts which have a bearing on some of the issues 
actually presented by the pleadings. It is not enough if 
it shows merely that the examination is sought to dis- 
cover what evidence the witness will give, or whether or 
not they have any knowledge on the subject whatever. 
The affidavit must ^how to a reasonable certainty that 
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the witnesses have knowledge that the moving party can 
secure in no other way, and that the evidence, when 
given, will tend to support or overthrow one or more of 
the issues in the action. 

In McCready v. Haight (22 App. Div, 632 ; reported 
fully, 48 Supp. 39), the action was brought* to recover 
from brokers the value of securities deposited with them 
by a customer as margin or collateral to secure them upon 
purchases and sales of stocks which were ordered by the 
customer, but which, as alleged upon information and 
belief, never in fact were made. The plaintiff secured an 
order for the examination of one of the defendants 
before trial, to ascertain the names of all the brokers 
with whom the defendants dealt in buying and selling 
professedly for the account of the customer, and the 
particular securities thus purchased and sold, with the 
dates and prices, and whether or not the securities men- 
tioned in the statements rendered by the defendants were 
really held, purchased and sold by the defendants, and 
the names of the defendants' employees who actually or 
professedly carried out the orders given by the customer. 
The court upheld the order for the examination under 
these circumstances, citing Talbot v. Doran & Wright 
Co., 16 Daly^ 1/4; Miller v. Kent, 59 How, Pr. 321 ; 
Judah V. Lane, 14 Dafyy 30S. 

In Judah v. Lane (14 Daly 308). the facts were very 
much like those in McCready v, Haight, cited above, and 
in sustaining an order the court said : '* The facts ren- 
dering such examination material and necessary are 
amply set forth. Plaintiff is an assignee for the benefit 
of creditors. It appears that defendant has rendered to 
Marsh, the assignor, certain reports of the alleged opera- 
tions for his account, which plaintiff charges are false in 
many essential particulars. All the facts adduced tend 
to substantiate plaintiff*s accusations and throw suspicion 
on defendant's accounts as rendered. Yet the only state- 
ment of the actual transactions is contained in defend- 
ant's books. The relations between Marsh and defendant 
were of a very confidential character. Defendant acted 
as Marsh's broker, under a discretionary power to buy 
and sell, and is therefore the only person acquainted with 
the precise facts." 

The case of Talbot v. Doran & Wright Co. (16 Daly^ 
174), was very similar to Judah v. Lane {supra)^ except 
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that in the Talbot case the defendant was a corporation, 
and the order upheld was for the examination of its 
officers. 

In Miller v, Kent (59 How. Pr. 321), the action was 
brought for an accounting to recover the profits alleged 
to have been made on certain transactions in lard, and the 
court says, in that case : '* The plaintiffs show to our 
satisfaction that they could not get such an account of 
the transactions of the defendants, alleged to have been 
made on their behalf, as they were clearly entitled to. A 
commission merchant or broker has no right to conceal 
from his customer any portion of his business and deal- 
ings in relation to the property alleged to have been 
bought and sold; and where he withholds the fullest 
information on that subject the right to examination 
before trial in an action brought to recover alleged 
profit3. or to adjust the unsettled accounts, should be 
fully accorded.'' 

It has been held that an examination before trial was 
proper to allow the plaintiff to discover who the true 
defendant was, where the defendant denied its liability. 
Wallace v, Syracuse, Binghamton, etc., R. R., 30 App, Div. 
186: s. C, ante^ p. 43. See also Fatman v. Fatman, 
22 Civ. Pro. R. 149; b. C, 18 Supp, 847; 45 St. R. 859; 
Sweeney v. Sturgis, 24 Hun^ 162 ; Horst v. D. G. Yueng- 
ling Br'w*g Co., i App, Div 629. 

In Crooke v. Corbin (23 //««, 176), an order for the 
examination of the defendant was refused, where, in an 
action for false imprisonment, the defendant alleged that 
the plaintiff was arrested because he was disorderly and 
was guilty of a breach of the peace in the presence of the 
officer who arrested him. 

In an action to restrain a telephone company from 
removing their instruments from the plaintiff's office on 
the ground that the defendant had threatened to remove 
them unless charges were paid which the plaintiff alleged 
were excessive, it was held that an examination of defend- 
ant's officers and books were material and necessary to 
determine whether or not the charges complained of 
were reasonable, especially as the officers were non-resi- 
dents, and there was no certainty that they wovld be 
present at the trial. Stern v. Metropolitan Telephone 
and Telegraph Company, 19 App, Div. 316. 

Where a relation of trust exists between the parties. 
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and the facts are solely within the knowledge of the 
defendant, or more within his knowledge than in that of 
the plaintiff, the rules applicable ;to such applications 
will not be applied with the same strictness that they are 
usually applied in ordinary cases. Carter v* uood, 
57 Hun^ 116. 

In Savage v. Neely (8 App. Div. 316), which was an 
action by an author to recover royalties from a publisher 
of his works, an order for the examination of the defend- 
ant was granted to allow the plaintiff to discover how 
many of his books had been sold and what amount was 
•due to him under his agreement with the defendant. 

In an action to hold a married woman liable on notes 
signed by her husband with the word '* agent " following 
his name, the application for the examination of defend- 
ant to prove that her husband was her duly authorized 
agent in making the notes was denied, mainly on the 
ground that the wife could not be held liable on such 
notes in any event, and therefore a cause of action was 
not shown. N. Y. State Banking Co. v. Van Arttwerp, 
23 Misc. 38. 

But see Railway Age & N. R. v. Pryibil {iSMfsc. 561), 
wherein an action on a contract alleged to have been 
made by an agent of the defendant, the defendant denied 
the authority of the agent, and the plaintiff was unable 
to find the agent, an order for the examination of the 
defendant as to the alleged agent's authority was upheld 
by the N. Y. City Court. 

Compare also Presbrey v. Public Opinion Co. (6 App. 
Dvu. 600). 

An examination of the plaintiff to enable the defend- 
ant to acquire a knowledge of facts sufficient to plead 
usury as a defense to an action on a promissory note was 
upheld in Fox v. Miller (20 App, Div. 333). 

Where the plaintiff stipulated to be present at the 
trial and furnish books and papers of which an examina- 
tion was sought, the motion for his examination was 
denied, in an action to recover rent, the defense being 
that the defendant was induced to execute the lease of 
the premises by reason of the false and fraudulent repre- 
sentations of the lessor (plaintiff). Lowenthal v, Leonard, 
20 Misc, 420. 

The order for the examination of a party before trial 
:£hould be vacated where the moving party could have 
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secured all the information to which he was entitled by a 
bill of particulars. Jiminez v. Ward, 21 App. Div, 387. 

Books and papers may be ordered to be produced 
upon such an examination in such cases, and they might 
be required under a subpcena duces tecum; that is, an 
order for discovery of books and papers is not allowed, 
but specified books and papers may be produced for the 
purpose of securing evidence material to the issues raised 
by the pleading^s. Savage v, Neely, 8 App, Div. 316 : 
Horst V, D. G. Yuengling B'w'g Co., i App. Dvv. 62Q. 

An affidavit by an attorney on information and belief 
is insufficient, although the names of his informants are 
disclosed, if no excuse is offered why the parties having 
knowledge did not make the affidavit. N. Y. Press Pub. 
Co. V. Loyd, 12 Misc, 210. 

Where the only evidence sought to be obtained wiil 
tend to show that the party sought to be examined is 
guilty of a crime the order should not be granted. Mat- 
ter of Attorney General, 21 Misc. loi ; citing a large 
number of cases at page II2. 

See also Kugelman v, Barry, 17 Misc, 300; Abbott- 
Downing Co. V. Faber, 87 Hun^ 299. (where it was sought 
to prove the falsity of a report filed by the defendant as 
an officer of a corporation). But compare with the last 
case Wallace v. Reinhart, 11 Misc. 510 

Where any evidence material to the action may be 
given not necessarily having a tendency to criminate, an 
examination may be had and the party left to assert his 
privilege upon the examination. Skinner v. Steele, 88 
Hun, 307. 

An order to obtain evidence to be used on the trial is 
premature if granted before issue is joined. Lewisohn 
Bros. V. MuUer, 6 App. Div, 459. 

It is thus seen trom the above case that there is a 
distinction between an order for the examination of a 
party to secure evidence to be used on the trial and an 
order to secure facts to enable the party to plead, although 
the authority for both proceedings is found in the same 
statutes. See Note on Examination to Frame Complaint, 
I N, Y, Ann. Cis. 181. See also as to the subject last 
above mentioned, Pratt v. Bray, 10 Misc, 445, which hold 
that it is not necessary in such a case for the party to 
allege that he intends to read the evidence at the trial. 
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HERTER V. MULLEN. 
C4mrt of Appeals ; Aprils ^899. 

[Reyening 3 N* Y, Ann, Qu, j!#o.] 

Landlord and tenant; unavoidable holding over^ caused by Ulness ; renewal 
of leased. Where a tenant, after giving notice to his landlord that he 
wonld surrender the premises on May i, and on that date moved his 
property out of the house, except that he continued to occupy one bed- 
room bccanse of the illness of a member of his family, as to whom the 
physician advised that if she was removed it would be at the peril of 
her death, and this bedroom was vacated on May 15, when possession 
of the entire premises was delivered to the landlord, — Held, that this- 
was not such a holding over as created a new term.* 

Action by Albert Hertcr against Jeremiah J. Mullen 
and Thomas Mullen to recover rent alleged to be due 
upon the lease of certain premises for the month of May, 
189S, and the six following months of that year. The 
lease was executed in March, 1894, and was to terminate 
in one year from the ist of May following. The defend- 
ants, who were the tenants under the lease, vacated the 
premises on May 15th, 1895, but as it was claimed that 
they held over after the expiration of the lease for fifteen 
days, it was held that they were liable for the rent for 
another year, and the plaintifiF recovered for the seven 
months of the year that had elapsed before the com- 
mencement of the action. The rent, by the terms of the 
lease, was payable monthly, and the court directed a ver- 
dict for the plaintifiF for $558.63, being the stipulated rent 
for the seven months, with interest. 

The complaint alleged the making of the lease, the 
possession thereunder by the defendants, and that they 

*See this case reported below, 3 N, Y, Ann. Cos 340, and notes; RegaD 
tr. Fotdick, lb", 376 ; and Note on Duty of Tenant to Surrender 
tioo 5 Id. 137. 
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had continued in possession until the time of the com- 
mencement of the action. The defendants* in their answer, 
allege that they surrendered possession of the premises 
to the plaintiff on May 15 th, 1895, and that he accepted 
such surrender; that they had notified him in the month 
of February preceding, that they would not take or keep 
the house for another year after May ist, 189S, when the 
term fixed by the lease expired ; that after this notice 
the plaintiff was permitted to show the premises to per- 
sons wishing to hire or purchase them, and to place upon 
the house the usual notice that it was to let ; that the 
defendants moved from the house with all their property 
and belongings, and that of the family, on the ist day of 
May, i895» before the lease expired, except from the bed- 
room where their mother was confined by a dangerous 
illness until the fifteenth of May following, when she was 
removed ahd the premises wholly vacated, and that they 
were forbidden by the physician in charge from moving 
or disturbing the mother during the fifteen days, and 
were informed by him that it would imperil her life if an 
attempt was made to remove her. 

He/d, that the facts alleged in the answer, and which 
must be assumed to be true, as it was upon that assump- 
tion that the court directed a verdict against defendants, 
did not constitute such a holding over as operated to re- 
new the lease for a further term. There can be no doubt 
that the rule of law is settled beyond debate or contro- 
versy which permits the landlord, at his election, to treat 
the tenant as holding for another year when the latter 
remains in possession after the expiration of the term. 
When the demise is for a definite term of one year at a 
fixed rent and the tenant holds over after that term ex- 
pires, the landlord may treat him as a tenant for another 
year and collect rent accordingly. Haynes v. Aldrich, 
133 A^. y. 287; Adams v. Cohoes, 127 id, 282. But the 
question is whether the tenant did in fact hold over after 
the expiration of the term, within the meaning of that 



NEW YORK ANNOTATED CASES. 331 

Herter v. MallcD. 

rule. If it is an arbitrary one, applicable under all cir- 
cumstances and conditions and to be enforced in every 
case without regard to the reason upon which it is found- 
ed, it may be said that in a strict sense there was a hold- 
ing over in this case. But this rule that obtains in the rela- 
tion of landlord and tenant is a part of the common law, 
the chief merit of which is supposed to consist in its 
adaptability to changing circumstances and new condi- 
tions as developed in the progress of time. It is not an 
unchangeable code like that of the Medes and Persians, 
but a system that has grown up with the growth of civil- 
ization, and is capable of being moulded to meet the 
^ants of society in every stage of its progress. From the 
facts disclosed by the answer in this case the tenant va- 
cated the house at the expiration of the term, except one 
bedroom in which a member of his family was confined 
by illness so serious that he was warned by the physician 
that any attempt to remove her would imperil her life. 
The decision of the learned trial court in the case virtu- 
ally holds that on the last day of the tenant's term he 
was placed in a position where he must either pay 
rent for another year for a house that he did not 
intend to occupy, or to take the risk of becoming, 
in a certain sense, responsible for the death of his 
mother by attempting to remove her from a sick 
room against the protest of a physician. This would 
seem to be pushing a rule of law applicable to the rela- 
tion of landlord and tenant to a point which makes it 
very unreasonable, if not absurd, and before assenting to 
such an application of it, we are naturally forced t^^^ 
inquire whether there was in fact any such holding over 
by the tenant in this case as the rule fairly contemplates. 
Does a tenant who, on the last day of the term is upbn 
his death bed. or is quarantined in his house by the public 
authorities to prevent the spread of some dangerous dr 
infectious disease, or is insane or compelled to remain in 
-the house against his will by some superior force or stress 
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of circumstances, hold over within the meaning of the 
law, or in the sense that permits the landlord to treat him 
as a tenant for another year ? The principle upon which 
the rule is founded is that the holding over is such an act 
of the tenant that the law implies a contract on his part, 
or leasing of the premises for another year. But when- 
ever the law implies a contract from the act or conduct of 
the party, the act itself, whatever it may be, must be vol- 
untary. The law does not imply a contract or obligation 
from an act of the party which proceeds from mistake or 
fraud, or which results from force or coercion of any kind, 
or is due to any stress of circumstances which involves 
peril to his life or that of some member of his family. 
To infer a promise or contract from any act plainly result- 
ing from such causes would manifestly be contrary to 
reason and justice. The question, therefore, occurs 
whether the tenant in this case, by failing to remove his< 
mother from the bedroom in the house, or by her pres- 
ence there during the fifteen days after the expiration of 
the term, should be held for another year's rent, on the 
principle that an agreement to hold for another year is to be 
implied by law from his conduct under the circumstances. 
If this question must necessarily be answered in the 
affirmative, there would be no grounds for any further 
discussion. But it seems to me that, upon reason and all 
the analc^ies of the law, a hiring for another year cannot 
and should not be implied against the tenant under such 
circumstances. The case is not within the reason of the 
rule, and, therefore, is not governed by it. While this- 
court has firmly adhered to the principle that the landlord 
is entitled to treat the tenant who holds over as lessee for 
another year, it is plain from what was said in one of the 
most recent cases, that the rule was not considered an 
arbitrary one. On the contrary it is intimated that it was 
not so rigid that it couIJ not properly be made to bend 
in exceptional and peculiar cases. Haynes v. Aldrich, 
(sM^a). Where the holding over is wrongful or voluntary,. 
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and not unavoidable in the strictest sense, the rule must 
be permitted to have full application. But where the 
tenant, as in this case, is obliged to retain a room in the 
house for a short period of time in order to avoid the peril 
of exposing a member of his family to danger and death, 
it cannot properly be said that it is a holding over within 
the meaning of the law. Where a party acts under such 
a stress of circumstances the act cannot be said to proceed 
from his own volition any more than if he had been 
detained in the house by the police under the direction of 
the health authorities. Jones v. Shears, 4 Ad, & E. 832 ; 
Wolf V. Howes, 20 N, F. 197 ; People v. Tabbs, 37 N. K 
586 ; Dexter v. Norton, 47 N. F. 62 ; Mill Dam Foundry 
V. Hovey, 21 Pick. 441, 

Since a party cannot, as a general rule, commit a tres- 
pass or make a contract without some effort of volition 
on his part, an act due to unavoidable accident or result- 
ing from some overruling necessity or stress of circum- 
stances can form no basis for imputing a wrong or infer- 
ring a contract. It may be said that this conclusion is a 
departure from precedent, but it is not easy to see how it 
is. No case has been cited and none has been found 
where it was held that such a state of facts, or such a sit- 
uation as is disclosed by the answer, amounted to a hold- 
ing over by the tenant within the meaning of the rule 
that is invoked by the landlord to sustain this action. 
Legal rules may sometimes be pushed to a point where 
they accomplish the grossest injustice, and it then be- 
<:omes the duty of the courts to limit their application to 
cases that are within their true scope and fair meaning. 
We go no further than to say that, upon the facts stated 
in the answer, if conceded or established, there was no 
holding over by the tenant within any fair or reasonable 
meaning of the rule which permits the landlord to con- 
tinue the lease fdr another year. 

O'Brien and Martin, JJ., read for reversal, etc. ; 
Parker, Ch. J., and Haight, J., concur. 
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Gray» J., reads for affirmance, and Bartlett and 
Vann, JJ.. concur. 

Judgment reversed, and new trial g^ranted, with costs 
to abide the event. 

Bernard y. Tinney^ for the defendants, appellants, 
GiCTgi Putnam Smithy for the plaintiff, respondent. 



TAYLOR V. LONG ISLAND R. R. CO. 

Supreme Courts Kings County Special Term; October^ 

1898. 

Atiormy and tUnU; rights/ cUeni to cosis.] Under an agreement by an 
attorney to (woMcate an action for 30 per cent, of the recovery, and to 
make no charge whatever if he fails to recorer damages in the acdon, 
the costs awarded to the plaintiff ooostitnte a part of the *' reooTeiy," 
and the attorney is entitled to only 30 per cent, of the recovery, indnd- 
iag costs, and not the whole of the costs and 30 per cent, of the 
verdict* 

Motion to compel the attorney for the plaintiff to pay 
the costs and allowance over to the plaintiff. 

This is a motion by the plaintiff, Eliza Taylor, to 
compel her attorney to pay to her $477, the costs and 
allowance recovered in this action. The action was for 
damages for the negligent killing of the plaintiff's hus- 
band. The judgment against the defendant was for 
$7,500 damages, $i02 costs exclusive of disbursements, 
and an extra allowance of $37S- The plaintiff retained 
her attorney by a written agreement that he was to be 
paid 30 per cent, of the " amount recovered/' but nothing 
if he failed ** to collect damages.*' The attorney paid 

*See same case on controversy between the attorneys tm to these costs 
and also Note on Title to Gosu, following, page 336. 
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to the plaintiff 70 per cent, of the damages, and retained 
30 per cent, and the costs and allowance. 

It is said in Matter of Bailey (31 Hun^ 608), that a 
judgment " consisting exclusively of costs is, for all ordi- 
nary legal purppsesy the property of the attorney.*' This 
seems rather inexact language for use in a science. For 
extraordinary *' legal purposes" (whatever that means) 
such costs do not belong to the attorney, it would seem, 
but only for "ordinary legal purposes" (whatever that 
means). In JDelaney v. Miller (84 Hun, 244) it is declared 
that " it is well settled that the costs recovered in an 
action belong to the attorney." But there seems to be 
no such rule. Both of these cases are at variance with 
the cases they cite, and all of the cases, and are mani- 
festly founded upon a failure to distinguish between 
ownership and lien. The party owns the costs, and his 
attorney has a lien thereon for his unpaid services. When 
he is paid, his lien ceases. Nor are the taxable costs the 
measure of his compensation. He may be entitled to 
less or more than the taxable costs. Starin v. Mayor, 
etc,« df N. Y., 106 N. Y, 82. Here the compensation of 
the attorney was fixed by agreement, and he can claim 
no 'more. The amount agreed upon included ever)rthing 
he w^as entitled to, and he has no lien beyond that. But 
the plaintiff is not entitled to all of the costs and allow- 
ance, but only to 70 per cent. They are part of the 
*' amount recovered." 

Opinion by Gaynor, J. 

Motion granted. 

C. H. Winsor, for the motion. 

Ejtra A. TuitU^ opposed. 
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Note on Title to Costs. 

The precise question, decided in the case in the text, 
as to the title to costs as between the attorney and the 
•client, in the particular action in which the costs were 
awarded, has been discussed in very few cases, although 
in a number of reported opinions it seems to be taken for 
granted that the costs belong to the attorney, or at least 
that he has an absolute lien thereon until his fees are 
paid. 

In Tunstall v. Winton (31 ffun, 219), the plaintiff had 
secured an order of arrest* which was subsequently set 
aside by the Court of Appeals, and costs were awarded 
against the plaintiff. Upon the trial of the action the 
plaintiff succeeded, and secured a judgment with costs. 
After the judgment was entered, the plaintiff moved to 
set off the costs awarded to the defendant by the Court 
of Appeals in setting aside the order of arrest as against 
the costs recovered by the plaintiff in the action. The 
motion was granted at Special Term, but the General 
Term of the First Department, in an opinion written by 
Daniels, J., reversed the order and denied the motion on 
the following ground, as stated in the opinion: **They 
were the costs of a successful appeal from an order, and 
without any assignment to the defendant's attorney be- 
longed to him, Marshall v, Meech, $1 N. Y. 140, 143. It 
has been questioned whether, even the lien of the attor- 
ney is not superior to the right of set-off by way of 
motion. Davidson v. Alfaro, 16 ffun, 353. Althoagh it 
may not be maintainable against an action. Fermenich 
V. Bovee, i ffun, 532. But it is not necessary to consider 
that point ; for, as the demand was wholly for costs, it 
could not be set off on the plaintiff's motion. Section 
779 of the Code, providing for the set-off of motion or 
interlocutory costs, does not sanction the order ; for that 
was designed only to provide for the collection or set-off, 
of such costs by the party entitled to receive them. The 
remedies provided were wholly for his benefit. If he 
-could not collect such costs, nor tax them as a part of the 
final costs, then he might secure their satisfaction by way 
•of set off ; but he has not insisted upon that remedy, and 
it was to aid him that this provision was made. Cer«^ainly 
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it has provided no authority by which the costs belong- 
ing to the attorney can be absorbed by a debt owing from 
his clientJ That would be taking the demand due to one 
person to pay a demand owing by a different person, 
which would clearly be improper." 

In the same case Mr. Justice Davis, in a short 
concurring opinion, says : *' In such cases as this the 
costs awarded on appeal from orders have always been 
regarded as the property of the attorney. His right 
attaches eo instanti upon the award of costs, and that 
right is not displaced by a subsequent recovery in the 
action against his client." 

In Marshall v. Meech (5 1 N. Y. 140), it is said, at p. 143: 
*' It has long been settled that an attorney has a lien for 
his costs and compensation upon the judgment recovered 
by him (citing cases). Such a lien existed before the 
Code, and is not affected by any provision of the Code. 
The lien exists not only to the extent of the costs entered 
upon the judgment, but for any sum which the client 
agreed his attorney should have as Compensation for his 
services. To the amount of such lien the attorney is to 
be deemed an equitable assignee of the judgment. To 
the extent of the taxed costs entered in the judgment, 
the judgment itself is legal notice of the lien, and this 
lien cannot be discharged by payment to any one but the 
attorney. The judgment debtor pays these costs to the 
party at his peril. But, if the attorney claims compensa- 
tion beyond the taxed costs under some agreement with 
his client, express or implied, his lien for such compensa- 
tion can be protected against payment to the client only 
by notice to the judgment debtor." 

In Matter of Bailey (31 Hun^ 608), which is one of the 
cases criticised by Mr. Justice Gaynor in the opinion 
reported in the text, an attorney had successfully 
defended an action against a corporation, and a judgment 
for costs had been entered in favor of the corporation. 
Subsequently a receiver was appointed for the corpora- 
tion, who claimed title to the judgment for costs, but the 
•court held that the attorney's title thereto was para^ 
mount to that of the receiver, and stated, at p. 608: ''Such 
a judgment, consisting exclusively of costs, is for all ordi* 
nary purposes the property of the attorney,'' Citing 
Marshall 2/. Meech, 51 iV". K 140. And the court adds : 
'''This authority seems to be entirely decisive of this con* 
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troversy. As between himself and the attorney, the 
receiver had no right to these costs, and he was very 
properly ordered to refund them to the attorney." 

In Delaney v. Miller (8i Hun, 244), an attorney, who 
had recovered a judgment for costs for his client in 
an action, brought an action on such judgment in his 
own name against the sureties on an undertaking given 
on appeal in the action, and a defense was set up thereto, 
consisting of another claim against the attorney's client 
in the original action by way of counterclaim. Upon 
sustaining a demurrer to this defense, the court said, at 
p. 247 : '' It is admitted that the judgment set up in the 
complaint was entirely for costs; that plaintiff was attor- 
ney in the action ; that the value of his services exceeded 
the amount of the judgment ; and that plaintiff had not 
been paid, and his client is irresponsible. Hence, the 
allegations in the complaint, not being denied in the 
answer to which the demurrer was interposed, and it 
being in the pleading admitted that the judgment which 
the plaintiff seeks to recover was entirely for costs ; that 
he was attorney for the plaintiff in the action, and that 
the value of his services equalled the amount of the judg- 
ment, under the doctrine assumed by this court, in Delaney 
V. Miller (78 Hun, 19), defendant's alleged counterclaims 
cannot be set off against plaintiff's bill of costs in the action 
referred to in the complaint. It is well settled that the 
costs recovered in an action belong to the attorney, with- 
out any assignment, and that the claim of the attorney 
thereto is superior to the right of the adverse party in the 
action to set off claims against the successful party.*' 
Citing Tunstall v, Winton, 31 Hun, 219; Ennis v. Curry, 
22 Hun, 584 ; Marshall v. Meech, $1 N. V. 140. 

In Ennis v. Curry (22 Hun, 584), it was stated in the 
head-note : " It seems that under section 66 of the Code 
of Civil Procedure, as amended in 1879, the attorney for 
a defendant in whose favor a judgment for costs has been 
entered upon a dismissal of the complaint, acquires a lien 
thereon for his compensation, which is supt:rior to the 
ri^ht of the plaintiff to set off a prior judgment in his 
favor, whether he seeks to enforce such right upon a 
motion or by an action." 

A judgment for costs on an intermediate appeal, in 
favor of defendant, may be set off against the final judg> 
ment for plaintiff in the same action, although the former 
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judgment is the equitable property of the defendant's 
attorney, and defendant has assigned it to him, and the 
attorney has assigned it to a third party. Both judg- 
ments being in the same action, the equities of the parties 
are superior to the lien of the attorney, and both assign- 
ments are subject to prior equitable rights. Hopper v. 
Ersler, i N. Y. Ann. Cas. 192. 

But where a defendant in an action holds a judgment 
against the plaintiff for costs in a former action, and it 
appears that the attorney has a lien against such judg- 
ment for his fee, it cannot be used as a set-off to the 
judgment obtained by the plaintiff in the subsequent 
action, as the attorney's lien, in such a case has the 
superior equity, and a set-off between the parties should 
not be allowed to defeat it. Winterson v. Hitchings, 
I N. Y. Ann. Cos. 193. 

In Hayes v. Carr (44 //i»», 372), one of the defend- 
ants in the action had secured a judgment for costs 
against the plaintiff in a former action, and had assigned 
the judgment to her attorney for his services. The 
defendant, however, was insolvent, and was indebted to 
the plaintiff on another account, and the plaintiff began 
a second action to enforce his claim. He joined the 
attorney in the former action as a party defendant and 
obtained an injunction against the attorney, preventing 
him from enforcing the judgment for costs, and the court 
said, in that case : *' The complaint makes a case for the 
interposition of the court, and it will be inequitable to 
permit the enforcement of the judgment by the assignee, 
while the insolvent assignor remains indebted to the 
plaintiff in a large amount of money^ The assignee 
received the assignment subject to all the equities exist- 
ing between all the original parties, and those equities 
should be adjusted by the judgment of the court before 
he is permitted to institute any proceedings for the col- 
lection of his judgment." While, in this case, the court 
did not finally determine that a judgment, purely for 
costs, belongs to the party, a necessary inference to that 
effect is to be drawn from the decision. 

Where plaintiff has a judgment on an issue of fact, 
and defendant has a judgment for costs on an issue of 
law, the costs awarded defendant may be set off against 
the judgment awarded in favor of the plaintiff, notwith- 
standing defendant's attorney has a lien upon such costs 
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for his compensation ; the equities of the parties in such 
a case are superior to the lief of the attorney, and the 
lien attaches only to the balance, if any remaining, in 
favor of the client after the set-o£f . Smith v. Ckenoweth, 
i%Abb.N. C. 349- 

In Warden v. Frost (3$ Hun^ 141), the plaintiff recov- 
ered a judgement for $44, and the defendant entered a 
judgment for $74 for costs in the same action. Upon a 
motion by the plaintiff to set off the judgments, and for 
leave to enter a judgment for the difference, the defend- 
ant set up an assignment of his judgment to his attorney 
for his services in the action, but the court decided that 
the equities of the parties were superior to any lien or 
assignment, and the motion prevailed. 

In Adams v. Stillman (4 Misc. 259) (N. Y. City Court, 
Gen. Term), an attorney, who had prosecuted another 
action, had recovered a judgment for costs, and he set up 
such judgment by way of counterclaim in this action, 
which was brought against him on promissory notes. 
As to the availability of this defense, the court said: 
*' This judgment being for costs only, the attorney of 
record lor the party successful therein became, by force 
of law, the owner of such judgment, and as it was against 
this plaintiff it is a good counterclaim in this action 
against such attorney. The judgment being for costs 
only, the attorney is to be regarded as the equitable 
assignee thereof, and the record is in itself legal notice 
of the lien, which cannot be discharged bypaym-nt to 
any one but the attorney." Citing Marshall v, Meech, 
51 yV. K 143. And the court said further: '• Hence, if it 
should become necessary to bring an action upon a judg- 
ment for costs only, the same should he commenced in 
the name of the attorney of record, to whom the costs 
and judgment for same belongs." Citing K pp r. Rapp, 
7 Civ. Pro. R. 385. 

In Martin v. Hawks (15 Johns, 405), where a party 
against whom a judgment had been obtained for costs, in 
a tort action, had been arrested upon the judgment 
therein, but was allowed to escape by the sheriff upon 
giving the sheriff a release after the sheriff had notice of 
the plaintiff's lien for the costs, it was held that the at* 
torney had a cause of action against the sheriff for the 
escape. 

In Wilkinson v. Batterman (4 Barb. 47), it is said : 
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**An attorney has a lien on a judgment recovered by 
him for his costs. He is equitably entitled to the costs 
as a compensation for his labor and expense of prose- 
cuting or defending the suit. He is regarded as aa 
assignee of the judgment to the^ extent of the costs 
included therein. « * « If the attorney is to be 
regarded as an assignee of the judgment to the extent 
of his costs, I cannot see why he should not be entitled 
to all the rights of an assignee.'* 

See also Reynolds v. Common Council of Buffalo, 7 
Misc. 386 ; Matter of Raby, 25 Id. 240 ; Kult v. Nelson, 
lb. 238. 

Where a judgment is for motion costs, it has been 
held that the attorney's lien is superior to the equities of 
the parties, and set-off will not be allowed although the 
two judgments are in the same action. Place v. Hay- 
ward, 8 Civ. Pro. R. 352; Winton v. Winton, 18 Civ. 
Pro. R. 67 ; Lachenmeyer v. Lachenmeyer, 65 How. Pr. 
422 ; Wellman v. Frost, 38 Hun, 389 ; Strauss v. Seamon, 
18 Si. R. 942 ; s. c, 2 Supp. 398. 



TAYLOR V. LONG ISLAND R. R, CO. 

Supreme Courts Second Department^ Appellate Division; 

Marchf 1899. 

AtUrmys: c9mpeiHng attorney to refund to ekeni^ €OHtribuHom iettueen 
attorneys receiving fumt,} Where an attorney is compelled by an 
order of coort to pay over to his client a certain percentage of costs 
reooTered in an action, and such attorney had already paid over to 
other attorneys, who had a joint interest with him in the amount which 
he received as his compensation for his services in the action, their 
proportionate share thereof, the oonrt has no power to make an order 
compelling one of the attorneys who has thus received his share to 
oontribnte his proportionate amount which the order required should 
be paid.* 



*See the decision on the original motion to compel the attorney to pay 
over, anten page 334. and Note on Title to Costs following that case. 

See alio Note on Summary Remedy of Client Against Attorney, ante^ 
page 6. 
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Appeal by James C. Bushby from so much of an order 
of the Supreme Court, made at the Kings County Special 
Term, as orders and directs the said James C. Bushby to 
pay to Ezra A. Tuttle the sum of eighty-three dollars and 
forty-eight cents. 

NM^ that the court had no power to grant 
the order appealed from. The rule is so well 
established in this state that ** summary pro- 
ceedings of this character are not sustained, ex- 
cept upon clear proof that the relation of attorney at 
law and client existed, and that an attorney at law had 
received the money or the property of a client while act- 
ing in this professional capacity, and had failed to account 
for it to the client" (Matter of Hillebrandt, 33 A/f. Drv. 
191 ; see, also, Matter of Haskin, 18 ffun, 42 ; Matter 
of Sardy, 47 Sf. R. 308), that it does not seem to be 
necessary to enter into any extended discussion of this 
matter. The admitted facts are that the plaintiff in this 
action recovered a judgment against the defendants, with 
certain costs. She had entered into a contract with her 
attorney, Ezra A. Tuttle, by which she agreed to pay 
** said attorney for his services 30 per cent, of the amount 
recovered." Tuttle had previously entered into aL^uasi 
partnership or understanding with James C. Bushby, the 
appellant, Arthur T. Stoutenburgh and Levi W. Naylor, 
under which arrangement the four were to divide the 
fees of the matters which they should litigate, and Tuttle 
was to appear as the attorney of record. On collecting 
the judgment for the plaintiff Tuttle retained the costs, 
believing that they belonged to him, and these were 
divided equally between the four persons named. Sub- 
sequently the plaintiff, through her attorney, made a 
motion at the Special Term to compel Tuttle to pay over 
these costs to her, and, upon the motion being argued, an 
order was made directing Tuttle to turn over the sum of 
$333.90 This order was complied with, Stoutenburgh 
and Naylor contributing their share of the fund to Tuttle. 
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In the meantime Bushby had become a judgment cred« 
itor of Tuttle in the sum of $330, and he offered to credit 
Tuttle with $83.48, his portion of the fund which Tuttle 
was ordered to pay over ; but Tuttle was not satisfied 
with this arrangement and made a motion at the Special 
Term to compel Bushby to pay over the $83.48 in cash. 
Objection was made to the jurisdiction of the court to 
make such an order, but the court ignored the objection, 
and Bushby was directed to pay over the sum in cash. 

It seems clear to us that the court below has erred in 
granting this order ; that the facts stated show merely 
the relation of debtor and creditor between Bushby and 
Tuttle, in nowise connected with the affairs of a client. 
As was said in Matter of Haskin {supra) *' It is not every 
debt due from a lawyer that can be collected by order of 
the court. Attorneys have the same right to have their 
liabilities established in the ordinary channels of the law 
as other persons, except where the claim is for money 
received for their clients. In such cases the courts deal 
with them as their own officers, and compel a proper 
discharge of the duties they owe to their clients." See 
Bowen v, Smidt, 49 St, R. 647. " It is because of the 
relations existing between attorneys and clients,'' say 
the court in Matter of Schell (58 Hun, 440), " that the 
client is allowed to pursue this extraordinary remedy, and 
it is because it is the duty of the court to see that the attor- 
ney acts with fidelity, as well to the court as to the client, 
and it assumes this jurisdiction." See, also, Stout v. 
Smith, 98 A^. Y. 25. 

Opinion, per Curiam. 

Order reversed, with ten dollars costs and disburse- 
ments, and motion denied. 

L. M. Berkeley and James C. Bushby y for the appellant. 

Ezra A. Tuttle, for the respondent. 
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EDDY V. VILLAGE OF ELLICOTTVILLE. 

Supreme Courts Fourth Department^ Appellate Divisions 

December^ 1898. 

MumHpml corporations / negHgence; keeping jaU in suitable condiiiom]. 
A yillase is not liable to the pergonal repreientatiyes of a person wbo^ 
contracted pnenmonia, which caosed hit death, by reason of btiag coo- 
6ned in an nnheated jiil, the windows of which were brokenp and the 
prisoner, who was arrested for intoxication, being: locked np thereiD 
without other protection from the weather, as thcTillase, in maintUDios 
snch ]ail, acts in its governmental, not its corporate capacity.* 

Appeal by the plaintiff, Margaret Eddy, as adminis- 
tratrix, etc., of William C. Eddy, deceased, from a judg- 
ment of the Supreme Court in favor of the defendant, 
entered upon the dismissal of the complaint by direction 
of the court upon the opening of the case to the jury by 
the plaintiff's counsel. 

The facts of this case, succinctly stated, are as fol- 
lows, viz : The defendant is a municipal corporation,, 
created under the provisions of the general act of 187a 
relative to the incorporation of villages (C. 291) and the 
acts amendatory thereof. In virtue of the power and 

*The United States Supreme Court, in a recent case, discussed tlie dis- 
tinction between the acts of a municipality in its gOYemmental capacity 
and its acts as a private corporation ; and, although in tliat case the qnes- 
tkm was one of contract and not of tort, it is recognized tliat the same prin- 
ciples apply inbothcases. Walla Walla v. Walla Walla Water Co. 1726^.5: i. 

In that case the city of Walla Walla had made a contract with the Water 
Company whereby the Water Company built worln to supply the dty with 
water for a certain period, and the city agreed not to build works of its own 
within that period, nor to lend its aid to worlcs to be built by other parties 
After the company ftiad built its works, and liad been supplying water to 
the inhabitants of the city for several years, the City Council passed sa 
ordinance having for its object the building of water works, to be owned bv 
the dty. The Water Company brought a suit in equity in the United States- 
courts to restrain the city from carrying out the ordinance. Tlie jurisdic- 
tion of the Federal tribunal depended upon the contention that the ordi- 
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authority conferred upon it by the provisions of that act, 
it is alleged and not denied that " the defendant kept, 
maintained, possessed aad controlled a village lockup^ 
situated on the public square in said village of Ellicott- 
ville in which the defenoant and its police officers regu« 
larly confined and caused and suffered to be incarcerated 
and confined therein persons who were from time to time 
arrested for violations of the ordinances of said defend- 
ant and of the criminal laws of this state." 

It appears that in the evening of February 17, 18971 
the plaintiff's husband and intestate was arrested by one 
of the defendant's peace officers for intoxication and con- 
fined in the lockup for the entire night ; that while thus 
confined he contracted a severe cold which terminated in 
pneumonia, from which disease he died in about one 
week thereafter. It further appears that at the time the 
plaintiff's intestate was thus imprisoned the lockup was^ 
and for a considerable period prior thereto had been, in 
a dilapidated condition; that many of the windows 
thereof were broken ; that the room in which the intes. 

nance was a violation of the United States Conttitntion, in the fact that it 
impaired the obligation of a contract Tlie dty contended that the mnnici- 
IMlity acted merely in its private, or corporate, capacity, and that, while 
the Water Company might, if its rights had been infringed, have an action 
at law for damages for the breach of the contract, it did not act in its gov- 
ernmental capacity to the extent of enacting legislation impairing the obli- 
gation of a contract The court held against the city on the qaestion of 
jurisdiction, and said, at page 8 : 

"It may be conceded as a general proposition that there is a substantial 
distinction between the acts of a municipality as the agent for the State for 
the preservation of peace and the protection of persons and property, and 
its acts as the agent of its citizens for the care and improvement of the pub- 
lic property and the adoption of the dty for the purposes of residence and 
business. Questions respecting this distinction have usually arisen !» 
actions against the munidpality for the negligence of its officers, in whidi 
its liability has been held to turn upon the question whether the duties of 
such officers were perform^ in the exerdse of public functions or merdy 
proprietary powers. It is now sought to carry this distinction a step far- 
tlier, and to hold that, if a contract be made by a dty in its proprietary 
capacity, the question whether such contract has been substantially affectod 
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tate was confined was not warmed ; that he was conse- 
quently exposed to cold weather and draughts which 
came in through the broken windows and was compelled 
to pass the night without any suitable protection there- 
from, and that, as a result of such exposure, he contracted 
the disease which terminated his life. 

The foregoing facts are all alleged in the complaint, 
and, inasmuch as the complaint was dismissed upon the 
opening of the plaintiff's counsel, they must, for the pur- 
poses of this review, be accepted as the truth of the case. 
Kennedy v. Mayor, 73 N. Y. 365. 

The main question, therefore, which we are called 
upon to decide is whether, assuming these facts to be 
true, they constitute a cause of action against this defend- 
ant, or, in other words, whether the defendant, a munici- 
pal corporation, is, under the circumstances of this case, 
liable for a negligent omission of duty which, it must be 
admitted, caused the death of plaintiff's intestate. 

He/d, that the defendant was not liable. As introduc- 
tory to a consideration of this question it will be desinu 
ble, we think, to understand precisely what rights and 

by Uie subseqaent actioii of the city does not present one of impairment by 
act of the State or its anthorized absent, but one of an ordinary breach of 
ootttract by a private party, and hence the case does notarise nnder the con- 
stitntion and laws of the United States, and the court has no jnrisdictioii, 
unless there be the requisite diversity of citizenship. How far this distinc- 
tion can be carried to defeat the jurisdiction of the court, or the appUcatkn 
of the contract clause, may admit of considerable doubt, if the oootnct be 
authorized by the charter ; but it is snfiSclent for tlie poipoaes of this case 
to say that this court has too often decided for the rule to be now qoes> 
tioned, that the grant of a right to supply gas or water to a municipality and 
its inhabitants through pipes and mains laid in th : streets, upon condition 
of the performance of its service by the grantee, >s the grant of a franchise 
▼ested in the State, in consideration of the performance of a public service, 
and after performance by the grantee is a contract protected by the Con- 
stitution of the United States agahist State legislation to impair it New 
Orleans Gas Co. v. Louisiana Light Co., 115 C/. S, 650, 660; New Orieans 
Water Works Co. v. Rivers, 115 C/. S. 674 ; Sl Tammany Water Works 
V, New Orleans Water Works, 120 17, S,64; Crewent City Gas Light Co. 
«/. New Orleans Gas Light Co., 37 La. Ann. 138. 147." 
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liabilities attached to the defendant when, availing itself 
of the provisions of the act of 1870, it acquired corporate 
existence. A municipality, although a political division 
of the state, possesses two separate and distinct powers, 
one of which may be termed governmental or public and 
the other private or corporate. Hill v. City of Boston, 
122 Mass, 344 ; Lloyd v. Mayor, etc., 5 N, Y. 369, 

In the exercise of the first of these powers the city or 
village is invested with the quality of sovereignty, while 
in the exercise of the second it occupies the same relation 
to the individual that any other corporate body does. 
Obviously, therefore, it is of the first importance that 
the true line of demarcation between these two powers 
should be ascertained in order that it may be determined 
under which class or division the present case falls. For 
if the duty of maintaining a village lockup or jail in a safe 
and healthful condition is a corporate one, that is, if it is 
one which falls within the second definition of municipal 
powers, then clearly the defendant is liable in a civil 
action to any individual who may have suffered damage 
in consequence of its omission to perform that duty. 



lo the Walia Walia case the court cites, with approval, Maxmilian ». 
Mayor, etc., of New York (62 N. Y, 160), wherein it is said : 

" There are two kinds of duties which are imposed upon a mnntcipal cor- 
poration. One is of that kind which arises from the grant of special power, 
in the ezerdse of which the manicipality is as a legal individaal ; the other 
is of that kind which arises, or is implied, from the use of political rights 
under the general law, in the exercise of which it is as a sovereign. The 
former power is private, and is used for private purposes ; the latter is pub- 
lic and is used for public purposes. Lloyd v, Ma>or, 5 N. Y. 374. The 
former is not held by the municipality as one of the political subdivisions of 
the State ; the latter is. In the exercise of the former power, and under the 
duty to the public which the acceptance and use of the power involves, a 
municipality is like a private corporation, and is liable for failure to use iti 
power well, or for an injury caused by using it badly. But where the power 
is intrusted to it as one of the political subdivisions of the State, and is con- 
ferred, not for the immediate benefit of the municipality, but as a means to 
the exercise of the sovereign power for the benefit of all citizens, the corpo- 
. ration is not liable for non-user, nor for misuser by the public agents.*' 



^ I 
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whereas, if the duty is purely public or governmental in 
its character, it is equally clear that no liability for a like 
omission would attach. Reynolds v. Board of Education, 
33 ^fP' ^^- 88. The ascertainment of this dividing line 
b a problem which in many instances may prove some- 
what difficult of solution, but, as was said in the case of 
Lloyd V. The Mayor {supra) ^ ''when that line is ascer- 
tained it is not difficult to determine the rights of parties, 
for the rules of law are clear and explicit which establish 
the rights, immunities and liabilities of the appellants 
(municipality) when in the exercise of each class of pow- 



ers." 



It is not contended, as we understand it, that the 
defendant is responsible by reason of any statutory 
requirement that it shall keep the building in question in 
a safe and healthful condition, and it necessarily follows 
that if any liability whatever attaches for an omission of 
duty in that regard it is simply an i(nplied one. Now, 
the basis of an implied municipal liability for negligence 
is either an obligation which rests upon the municipality 
in respect of its special or local interests, or else it b one 
under which it voluntarily assumes an undertaking from 
which it derives some benefit or advantage, or for which 
it expects to receive a consideration. Dillon Mun. Corp. 

The principle that a maDidpality is not liable for the acts or omissioBs of 
its oflkers in matters pertaining to its gOTemmental capacity, was applied 
in a case growing: ont of the riots in New Orleans, where twenty lulians, 
who had been acquitted after trial in a prosecution in which they were 
chaiged with the murder of the chief -of-polioe of that dty, were taken firom 
the jail and hanged or shot by a mob, the local authorities taldng no steps 
to prevent the acts of bloodshed. New Orleans v. Abbagnato, 33 £71 51 
^ft* 533- '^^^ cotii^ pointed oat that a munidpality was not liable, either 
by the common or the dvil law, for damages caused to person or p i o p e iiy 
by mobs in the absence of such a liability having been imposed upon it by 
statute ; that in Louisiana there was a statute making certain mnnidpa] 
eorpomtions liable for damages to property by mob% bot this liability bad 
not been extended to personal injuries, and therefore the dty oonid not be 
held responsible in an action by the personal representations of those whO' 
had been kUled. 
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■[4th ed.] §§ 980, 981 ; Bailey v. Mayor, 3 Hill^ 531 ; 
Mayor, etc., of N. Y. v. Bailey, 2 Dctn, 433 ; Lloyd v. 
Mayor, etc., of N. Y. (supra) \ Barton v. City of Syracuse, 
36 "iV. K 54; Kennedy v. Mayor (supra). 

And this court has very recently held that a county 
which owned and conducted a farm in connection with 
and for the benefit of certain charitable and penal insti- 
tutions, was liable to an adjoining owner for injuries to 
his premises resulting from the pollution of a stream of 
water passing over the same. Lefrois v. County of 
Monroe, 24 App. Div. 421. 

Many other like cases might be cited which would 
furnish ample illustration of the distinction which the law 
makes between a power which is sovereign and one which 
is simply corporate. It would seem, however, that those 
to which reference has already been made demonstrate 
quite clearly that the maintaining of a village jail in a 
safe and healthful condition is an act which does not 
properly fall within the second class of municipal powers, 
as hereinbefore defined, and, consequently, it only remains 
to be determined whether or not such an act may be 
termed a governmental power. 

Inherently, as well as by legislative enactment, the 
defendant, as one of the political divisions of the state, 
is invested with certain police powers, by the exercise of 
which, through its police officers, it is authorized and 
enabled to protect the lives and property of its citizens. 
•City of Rochester v. West, 2g App. Div, 125. Among the 
powers thus conferred is that of arresting the violators of 
the law,, and this, of course, includes the power to im- 
prison ; for it would be useless to arrest such offenders if 
no place were provided in which to confine them while 
undergoing punishment* 

If then, in the exercise of this power, the defendant 
caused the intestate to be arrested, it will hardly be con- 
tended, we assume, that the village would have been 
liable for any injury which might have resulted to such 
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intestate by reason of the negligent or unskillful conduct 
of the officer who, in the performance of his duty, caused 
the arrest to be made. And it seems equally clear that, 
within well-settled principles, no liability would have 
attached to the village by reason of the failure of the 
officer in charge of the jail to provide the intestate with 
such things as were essential to his health and comfort 
while he was undergoing confinement in that institution. 
Maxmilian v. Mayor, etc*, of N. Y., 62 N. Y. 160. 

If this be conceded, as we think it must l>e, it is diffi- 
cult to assign any sufficient reason for holding the de- 
fendant liable for its omission to keep its jail or lockup in 
suitable condition; for this is a duty which it is called 
upon to pel form only in its public or governmental 
capacity, and it is also one, the performance of which is. 
of necessity, committed to the police officers of the muni- 
cipality. Lorillard v. Town of Monroe, 11 ^. K 392, 

394. 

We have been unable to find any case arising in this 

ftate in which the precise question which is here pre- 
sented has received adjudication, and there is much con- 
flict of authority in the decisions of other states bearing 
upon that question. 

In one case quite similar in some of its features to the 
one under consideration, the Supreme Court of North 
Carolina held that a municipality was liable for the death 
of a person confined in the city prison, the jury having 
found that his death was '* accelerated by the noxious 
air of the guard house" Lewis v. City of Raleigh, {jy 
N, C. 229), and this doctrine was followed more recently 
by the same court in another case arising out of a state 
of facts even more strikingly like those alleged in the 
complaint herein. Shields v. Durham, 116 N. C. 394. 

While in Edwards v. Town of Pocahontas (47 Fed. 
Rep. 268) the court, after alluding to the distinction 
between counties and municipal corporations proper, 
says that, if a municipality, having power to maintam a 



NEW YORK ANNOTATED CASES. 351 

Eddy V. VilUge of EllicottvUle. 

jail, although not required to do so, undertakes td exer- 
cise the power, it will be liable for the negligent exercise 
of it in keeping the jail in such a filthy and unfit condi- 
tion that the health of a prisoner is injured thereby. 

It seems to be universally conceded that a county, by 
reason of the fact that it is a political division of the 
state, created for convenience, is under no liability in 
respect of torts, except as the same is imposed by statute* 
Dilloc Mun. Corp. [4th ed.J § 963. 

In our opinion the village of EUicottville is as much 
a political division of the state as is the county in which 
it is located ; and this being the case, no reason suggests 
itself to our mind why, in circumstances like those dis- 
closed by the record in this case, it should be subject to 
any other or different rule of liability for the omission of a 
public duty. That this view of the matter is not with out sub- 
stantial support can be readily demonstrated by reference 
to adjudications which are certainly entitled to as much 
weight and consideration as those already cited. 

Blake v. City of Pontiac, 49 ///. App. 543 ; Board of 
Trustees v. Schroeder, 58 ///. 353 ; Brown v. Guyandotte» 
34 W. Va. 299 ; GuUikson v. McDonald, 62 Minn. 278; 
La Clef V. City of Concordia, 41 Kans. 323 ; City of New 
Kiowa V. Craven, 46 Id. 1 14. 

These cases are all directly in point, and they are 
in perfect accord with the views to which we have given 
expression, as well as with the principle which we are 
satisfied ought to be applied to the present case, and 
which when applied necessarily leads to an aflSrmance of 
the judgment appealed from. 

Opinion by Adams, J. All concurred. 

Judgment affirmed, with costa. 

E. D. Narthrup^ for the plaintiff, appellant 

J^hn K. Ward, for the defendant, respondent. 
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MATTER OF STEINWAY. 
Gmrt of Appeals; June^ 1899. 

[Affg MtUe, pagi 53.] 

C. Corporaii&ns ; $xaminatUm #/ ktoks of accauHt ky Hockk0Um\ Tht 
Supieme Coart has power, oader its common law jorisdictkniy to gmi « 
mandamns requiring a corporation to allow a stockholder tfaeiectf to 
esaminethe books of account of the company; the itatntet of tUt 
state giving to stockholders the right to examine certain books mt not 
eiclasi?e in their operstiott so as to prevent the ezaminatkMi of boob 
not theieln mentioned.* 

A» Th€ sami / whin mamdamus aUowed to stoeJkMder], I£ the ftglH Is 
Inspect the corporate books, not mentioned in the statutes^ for a pnper 
porpose at a reasonable time and place Is refosed to a stockhohlcr, a 
mandamns may issoe in the soond dlscretkm of the oooit, with snhible 
salegoards to protect the interests of all concerned ; it shoold not be 
Issned to aid a bbckmailer, nor withheld simply becanse the interests of 
the stockholder is small, bnt the court shonld proceed caotioiisfty and 
discreetly according to the facts in the pardcnlar 



Appeal from an order of the Appellate Division of 
the Supreme Court in the First Department reversing an 
order of the Special Term which denied an application 
for a writ of peremptory mandamus and granting the writ 

Steinway & Sons, once a co-partnership, became a 
corporation in 1876, under the General Manufacturing 
Act of 1848, and the relator, Henry W. T. Steinway, has 
been a stockholder therein ever since. He now holds 
1440 shares of its stocky of the par value of $144,000^ 
out of a total of 20,000 shares of the value of $2,000,000, 
but with an actual value much in excess of that sunt 
He has not been an officer of the corporation since 1881, 
and he has had no means of knowing much about the 

* See the opinion of the ooart below reported, cmU, page 53 and Note 
•on Stockholders Inspection of Corporate Books and Papers, ajpAr, page $8. 

See also Matter of Rappleye, /m/, page 365, and Matter of PierMa, 
>«/, page 36Q. 
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management of its affairs since 1892, when he was given 
■an opportunity to examine the books. Since then he 
has been substantially ignorant as to all the details of 
the management, and has had no access to the books 
or records. Learning of certain practices that he con- 
sidered improper, on April 12, 1894, and March 27, 1895, 
he made protests in writing to the company, but no 
4ittention was paid to them. On the 6th of April, 1896, 
he made a written request for leave to examine the 
<books. but, receiving no reply, on the 15th of that month 
'he wrote requesting information, proper in character, 
upon certain subjects, and to this communication he 
received an answer from the secretary, dated April 23, 
1896, written in behalf of the board of trustees, virtually 
refusing the information asked for on the ground that 
the relator intended to use it in ** hostility to the interest 
-of the stockholders." On the 5th of April, 1897, he 
endeavored to ascertain certain material facts at the 
annual meeting, but without success, and thereupon he 
requested the officers and directors to afford his account- 
ants and attorneys access to the books of account, 
vouchers and records of the company for the years 1893 
to 1896, inclusive, for the purpose of examining the 
same. Receiving no reply, on the 8th of May, 1897, he 
served a written request upon the treasurer for a state* 
ment in writing, under oath, of the affairs of the com- 
pany, embracing a particular account of all its assets and 
liabilities for each of the several fiscal years from 1893 to 
1896, inclusive, and in response to this he received a 
general statement placing the assets at more than 
^3,000,000, but distributed into only fourteen items, 
eight of which were over $100,000 each. The liabilities 
included but eight items, three of which were the capital 
stock, the surplus and the profit of 1896. This was the 
first information as to the company's affairs which the 
petitioner had been able to obtain in five years, except 
that he once saw the balance sheet and inventory oC 
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Januafy, 1893. Since 1891 the dividends declared by 
the company have dwindled in amount. In 1896 the 
dividend was only five per cent, but never before since 
1883 had less than ten per cent, and sometimes as much 
as eighteen and twenty per cent, been divided in 
dividends. 

The relator claimed in his petition for a writ of 
mandamus to permit inspection of the books, that the 
officers of the corporation were engaged in an attempt 
to form an English stock company for the control of its 
business, with the design of selling their shares of the. 
capital stock, or exchanging them for a much greater 
amount of shares in the English company, and that 
e£forts had been made by the stockholders and officers 
to induce him to sell his stock at $250 a share, but, as he 
Insisted, it was impossible for him to fix upon any price 
without an opportunity to investigate the condition of 
the company. He specified various acts which he alleged 
to be improper on the part of the officers, such as the 
payment of exorbitant rentals, carrying on a banking 
business, allowing unusual rates of interest, inventorying 
the assets too low and paying the trustees salaries with 
no equivalent in services. 

The opposing affidavits contain a lai^e amount of 
matter relating to aggravating conduct on the part of the 
relator in the past, and alleging improper motives and 
ulterior aims on his part. Many general allegations 
of the petition were denied in haec verba^ without stating 
the real facts. The president and other officers of the 
corporation denied the allegations of improper conduct 
on their part, and claimed that the relator wished to force 
them to buy him out at an extravagant price. As no 
alternative writ was issued and the relator proceeded to 
argument upon his petition and the opposing affidavits^ 
his right to a peremptory writ depends upon the con- 
ceded facts, the same as if he had demurred to the allega- 
tions of the defendants. People ex reL City of Buffalo 
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V. N. Y. Central, etc., R. R. Co., 156 N. Y. 570 ; Haebler 
V. N. Y. Produce Exchange, 149 N. Y. 414 ; People ex 
r^/. Corrigan v. Mayor, etc., 149 N. Y. 215; People v. 
Rome, W. & O. R. R. Co., 103 N. Y. 95 ; Code Civil 
Procedure, § 2070. 

While many of the facts alleged in the petition were 
denied, enough were left undenied to present a case for 
the exercise of judgment and discretion on the part of 
the Supreme Court, provided it has power in any case 
not expressly covered by statute, to authorize the inspec- 
tion» wholly or in part, of the books of a manufacturing 
corporation, upon the application of a stockholder. 

The Special Term denied the application of the relator 
for a peremptory writ of mandamus commanding the offi- 
cers of the corporation to exhibit certain of its books and 
papers to him, but, upon appeal to the Appellate Divis- 
ion, the order of the Special Term was reversed by a 
divided vote, and the prayer of the petition granted, with 
certain regulations as to the time, place and manner of 
exhibiting the books and papers. The Appellate Division 
allowed an appeal to this court, and certified the follow- 
ing question for decision : *' Has the Supreme Court the 
power, upon the petition of a stockholder, to compel, by 
mandamus, the corporation to exhibit its books for 
inspection ? *' 

Beldf that the question should be answered in the 
aj£rmative, and that the order of the Appellate Division 
should be affirmed. The relator does not claim that the 
power in question has been conferred upon the court by 
statute, but he insists that it is a part of its inherent 
power. This position involves an inquiry into the origin 
and extent of the authority of the Supreme Court and. 
its power of visitation, or of examining into the affairs of 
corporations according to the common law. 

The origin of the Supreme Court was through a stat- 
ute passed by the Legislature of the colony of New York 
on the 6th day of May, 1691, whereby, among other 
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things, it was enacted " that there shall be held and kept 
a Supreme Court of Judicature, which shall be Duely & 
Constantly kept att the Citty of New Yorke and not 
Elsewhere, att the severall & Respective times hereafter 
mentioned. And that there be five Justices at Least 
appointed & Commissionated to hold the same court 
two whereof, together with one Chief Justice to be a 
Quorum. Which Supream Court are hereby fully 
Impowered and Authorized to have Cognizance of all 
pleas, Civill, Criminall, and Mixt, as fully and amply to all 
Intents & purposes whatsoever, as the Courts of Kings 
Bench, Common Pleas, and Exchequer within their 
Majestyes Kingdome of England, have or ought to 
have. • • * ** This statute was to remain in force 
for only two years, but it was renewed, recognized and 
continued by colonial act or royal ordinance substantially 
in the words quoted until the adoption of our first con- 
stitution. I Col. Laws, pp. 226-229, 303-306. 358, 380; 
2 Id,, 462,639, 948; 3 //., 546,780, 1007; 4//., 1088; 
5 Id. 73. As has been well said by a recent writer, "This 
act founded the Supreme Court. *  * Not only did 
this act erect the tribunal which still continues the great 
law court of the State, but it vested in it a jurisdiction 
which change of government and constant forms and rev- 
olutions in procedure have been powerless to abridge in 
any material respect, for while its jurisdiction has been 
enlarged by fts union with the Court of Chancery, its 
ancient jurisdiction still remains unimpaired. The 
Supreme Court of the province was the instrument by 
which the great body of the jurisprudence of the English 
common law was applied to New York.*' Fowler's 
Organization of the Supreme Court, 19^4. L.J. 21 r. 
The Court of Chancery was created, or, as some insist, 
continued, by the same act, and was subsequently kept in 
force in the same way. Hoffman's Chancery Practice, 14; 
Graham's Jurisdiction, 140. Aside from the colonial 
statutes, which created and continued such courts only 
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for fixed terms, royal ordinances were resorted to when 
the Legislature failed to act, upon the theory that such 
action was authorized by the charter of the colony. The 
most notable were those passed by the governor and 
council on the isth of May, 1699, and the 3d of April, 
1704, which are referred to by the revisers in a note to 
I R. L., 213, and published in full in Appendix No. 5 at 
the end of the second volume of the Revised Laws. 
These prdinances, which were questioned but never over- 
thrown, are substantially the same as the original act of 
169 1. Chalm. Col. Op, 249; 5 Col. Doc. 952; i E. D. 
Smith, Introduction, 50. The Supreme Court as thus 
continued by Lord Bellamont's ordinance of 1699 and 
the Court of Chancery as continued by ordinance on the 
20th of August, 1701, and the 7th of November, 1704, 
were the same tribunals and possessed the same powers 
as those organized by the colonial legislature. Appendix 
No. 7, 2 R. L., 13. They were still in existence and 
exercising their powers when the convention met to 
organize a State government. 

" Such parts of the common law of England and of 
the statute law of England and. Great Britain, and of the 
acts of the Legislature of the Colony of New York, as 
together did form the law of the said colony on the 19th 
of April, 1775," were made and continued the law of this 
state by its first constitution. Const, of 1777, §35. While 
that instrument neither created nor continued the Su- 
preme Court or the Court of Chancery, except as stated 
above, it treated both as existing tribunals, for it alluded 
to the chancellor and the justices of the Supreme Court, 
regulated their terms of office and conferred upon them 
the power of appointing clerks for their respective courts. 
They thus explicitly recognized them as continuing in 
power under the State government as they had previ- 
ously existed under the Colonial government. Id. §§33- 

The second constitution contained similar provisions 
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as to what constituted the law of the State, except that 
it omitted " the statute law of England and Great Brit- 
ain/' and abrogated such parts of both common and stat- 
ute law *' as are repugnant to this constitution." Const, 
of 1821, art. 5. §§i to;; art. 7, §13. 

The third constitution abolished the Court of Chan- 
cery, and enacted that there should ^* be a Supreme 
Court having general jurisdiction in law and equity.*' 
Const, of 1846, art. 6 and §8 of art. 14. It repeated the 
provisions as to what should be the law of the State. 
Id., art. I, § 17. 

The Revised Constitution now in force continues the 
Supreme Court, '^ with general jurisdiction in law and 
equity/' and provides that " such parts of the common 
law, and of the acts of the Legislature of the Colony of 
New York, as together did form the law of the said col- 
ony, on the 19th day of April, 1775, and the resolutions 
of the Congress of the said colony, and of the convention 
of the State of New York, in force on the 20th day of 
April, 1777, which have not since expired, or been 
repealed or altered ; and such acts of the Legislature of 
this State as are now in force, shall be and continue the 
law of this State, subject to such alterations as the Legis- 
lature shall make concerning the same.'' Art. I, §16; 
art. 6. §1 ; Koch v. Mayor, 152 N. K, 62, 76; Matter of 
Knowack, 158 N. K, 482, 487. It is provided by §217 of 
the Code of Civil Procedure, that *• the general jurisdic- 
tion in law and equity, which the Supreme Court of the 
State posseses, under the provisions of the Constitution, 
includes all the jurisdiction which was possessed and 
exercised by the Supreme Court of the Colony of New 
York, at any time, and by the Court of Chancery in 
England on the 4th day of July, 1776; 
with the exceptions, additions and limit- 
ations, created and imposed by the Consti- 
tution and laws of the State. Subject to those excep- 
tions and limitations, the Supreme Court of the State has 
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all the powers and authority of eacH of those courts, and 
exercises the same in like manner." See,also, i R. S, 173, 
§36 ; Id, 196, §1 ; L. 1847. c^- 280, §16. Thus, we have 
the powers of the Court of King's Bench and the Court 
of Chancery as they existed when the first constitution 
was adopted, blended and continued in the Supreme 
Court of the State, except as modified by constitution or 
statute. 

The right of a corporator, who has an interest in 
common with the other corporators, to inspect the books 
and papers of the corporation, for a proper purpose and 
under reasonable circumstances, was recognized by the 
Courts of King's Bench and Chancery from an early day, 
and enforced by motion or mandamus, but always with 
caution so- as to prevent abuse. Rex v. Fraternity of 
. Hostmen, 2 Str. 1223, and note; Gery v, Hopkins, 7 Mod, 
129, case 175 : Richardson v. Pattinson, Barnes' Notes of 
Cases^ 235; Young v. Lynch, i Sir W. Blackstone^ 27; 
The King v. Shelley, i D. & E. 141 ; King v. Babb, 3 D. 
& E. 579, 580: King V. Merchant Tailors' Company, 
2B.Sf A. 115 ; In re Burton, L. J. [31 Q, A] 62 ; In re 
West Devon Mine, L. R. [27 Ch. Div\ 106. Lord Ken- 
yon, in rendering judgment in The King v. Babb, 
assumed '* that in certain cases the members of a corpor- 
ation may be permitted to inspect all papers relating to 
the corporation." In Gery v. Hopkins, the court, on 
granting the order to produce, said: ''There is great 
reason for it, for they are books of a public company and 
kept for public transactions, in which the public are con- 
cerned, and the books are the title of buyers of stock by 
act of Parliament." In Rex v. Fraternity of Hostmen, 
the reporter states that the court said : '* Every member 
of the corporation had, as such, a right to look into the 
books for any matter that concerned himself, though it 
was in a dispute with others." 

The following cases arose in this State, but the most 
of them are not strictly in point, as they rest mainly 
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upon Statutory authority, which does not extend to the 
case in hand: People v. Lake Shore & M. S. R. R., ii 
Hun, I, aff*d si^ nom. Matter of Sage, 70 N. Y. 222; 
People V. Eadie, 65 Hun, 320; 133 A^. Y, 573 ; Cotheal v. 
Brouwer, 5 N, K 562 : People ex rel. Onderdonk v. Mott, 
I How, Pr. 247 ; People ex rel. Heriman v. Paton, 20 
Abb. N. C. 172, 195 ; People ex rel. Richmond v. Pacific 
Mail Steamship Co., $0 Barb. 280 ; People ex rel. Field v. 
Northern Pacific R. R., 18 y. 6*5* 456; People ex rel. 
Qason v. Nassau Ferry Co., 86 Hun, 128 ; Central Cross- 
town R. R. V. 23d St. Ry., S3 Haw. /V. 45 ; People ex 
ret. Muir v. Throop, 12 Wend. 183. 

The courts of other States compel the officers of cor- 
porations to allow stockholders to examine the books, 
upon due application, for a proper purpose. 

In Lewis v. Brainerd (53 Vt. 520), the court said: 
** The shareholders in the corporation hold the franchise 
and are the owners of the corporate property, and as 
such owners they have the right at common law to 
examine and inspect all the books and records of the 
corporation at all reasonable times, and to be thereby 
informed of the condition of the corporation and its 
property." 

In Huyler v. Cragin Cattle Co. (40 N. y. Eq. 392^ 
398), it was said : *' Stockholders are entitled to inspect 
the books of the company for proper purposes at proper 
times, and they are entitled to such inspection, though 
their only object is to ascertain whether their 
affairs have been properly conducted by the direc- 
tors or managers. Such a right is necessary to their 
protection. To say that they have the right, but that it 
can be enforced only when they have ascertained, in 
some way without the books, that their affairs have been 
mismanaged, or that their interests are in danger, is prac- 
tically to deny the right in a majority of cases. Often- 
times frauds are discoverable only by examination of the 
books by an expert accountant. The books are not the 
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private property of the directors or managers, but are 
the records of their transactions as trustees for the stock- 
holders." 

In Commonwealth v. Phoenix Iron Co. (105 Pa, St^ 
III, 116), the rule laid down that, ^'unless the charter 
provides otherwise, a shareholder in a trading corpora 
ation has the right to inspect its books and papers and to- 
take minutes from them for a definite and proper purpose 
at reasonable times. The doctrine of the law is that the 
books and papers of the corporation, though of necessity 
kept in some one hand, are the common property of all 
the stockholders." Upon a second appeal in the same 
case, sub nam. Phoenix Iron Co. v. Commonwealth 
(113 Pa, St. 563, 572), the court said: •* Under the cir^ 
cumstances mentioned for the purposes stated we are of 
opinion that, according to our ruling when the case was- 
here before, the relator is clearly entitled to an examin- 
ation of the books and papers of the company. Such a 
right is, of course, not to be exercised to gratify curiosity 
or for speculative purposes, but in good faith and for a 
specific honest purpose, and where there is a particular 
matter in dispute involving and affecting seriously the 
rights of the relator as a stockholder. * * * A stock- 
holder in a trading corporation must certainly have some 
rights which a board of directors should respect. Sellers 
(the relator) was not bound to accept the mere statement 
of the board, whether under oath or otherwise, as to the 
contents of the books, etc. He had a right to a reason- 
able personal inspection of them, and with the aid of a 
disinterested expert might make such extracts as were 
reasonably required in the preparation of the bill he 
purposed to bring. The relator, we think, has a clear 
right under the writ and return to the relief he asks, and 
it is plain that he has no specific legal remedy for the 
enforcement of that right ; and the existence of a sup* 
posed equitable remedy is not a groynd for refusing the 
mandamus." 
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In Cockburn v. Union Bank of Louisiana (13 La, Anm. 
289, 2go)t the court, in granting a mandamus requiring 
the officers of a corporation to allow access by a stock- 
holder to the books, said : ** A stockholder in a corpor- 
ation possesses all his individual rights except so far as 
he is deprived of them by the charter or the law of the 
land : as long, then, as the charter or the rules and by 
laws passed in conformity thereto, and the law, do not 
restrict his individual rights, he possesses them in full and 
can demand to exercise them. It cannot be denied that 
it is the right of everyone to see that his property is well 
managed, and to have access to the proper sources of 
knowledge in this respect." The same court, in a like 
case, declared that a stockholder in a trading corporation 
** has, in the very nature of things, and upon principles 
of equity, good faith and fair dealing, the right to know 
how the affairs of the company are conducted, whether, 
the capital of which he has contributed so large a share 
is being prudently and profitably employed or otherwise. 

* * * In order to connply with this call and to vote 
understandingly, it was certainly requisite for the relator 
to know the condition of the affairs and business opera- 
ations of the company and be enabled from this knowl- 
edge to act for the best interests of the stockholders and 
of the company/' State of Louisiana v. Bienville Oil 
Co., 28 Zui. Ann. 204, 208 ; see, also, Stone v. Kellogg, 46 
N. E. Rep. [///.] 222 ; Stettaner v. N. Y. & Scranton Con. 
Co., 42 N. y. Eg. 46 ; People v. Walker, 9 Mick. 328 ; 
State V. Bergen thai, 72 Wis. 314. 

The elementary works unite in holding that a corpor- 
ator has the right in question, and that mandamus is a 
proper remedy. Wait on Insolvent Corporations, §§ 504, 
516; 2 Cook on Corporations, § 511 ; i Beach on Private 
Corp., § 75; Thompson on Corporations, §§ 4406,4413, 
4420 ; Angell & Ames on Corp. [9th ed.], § 681; Morawets 
on Corp., § 473 ; High's Extraordinary Legal Remedies, 
% 308 ; 19 Am. & Eng. Ency. of Law, 231. 
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We think that according to the decided weight of 
authority, a stockholder has the right, at common law, to 
inspect the books of his corporation at a proper time and 
place, and for a proper purpose, and that, if this right is 
refused by the officers in chaise, a writ of mandamus 
may issue, in the sound discretion of the court, with suit- 
able safeguards to protect the interests of all concerned. 
It should not be issued to aid a blackmailer, nor withheld 
simply because the interest of the stockholder is small* 
but the court should proceed cautiously and discreetly, 
according to the facts of the particular case. To the 
extent, however, that an absolute right is conferred by 
statute, nothing is left to the discretion of the court, but 
the writ should issue as a matter of course, although 
even then, doubtless, due precautions may be taken as 
to time an<^ place, so as to prevent interruption of busi- 
ness, or other serious inconvenience. 

The appellants, however, insist that certain statutory 
provisions relating to the subject are exclusive, and, as 
they do not extend to the case under consideration, that 
the Appellate Division had no right to grant the writ. The 
history of legislation upon the subject, in brief, is as follows: 
By the General Manufacturing Act of 1848 it was made 
the duty of the trustees of corporations organized under 
it to keep a transfer book, which was required to ** be 
opened for the inspection of stockholders and creditors 
of the company/' substantially every business day at 
the office of the corporation. {L, 1848, Chap. 40, § 25.) 
This section was subsequently amended so as to require 
the treasurer to make a statement of the affairs of the 
company upon the request of persons owning a specified 
percentage of the capital stock. L. 1854, Chap. 201, § i; 
L. 1862, Chap. 472, § I. The Business Corporations Law 
of 1875 required the directors of corporations organized 
thereunder *' to cause to be kept at its principal office or 
place of business correct books of account of all its busi- 
ness and transactions, and every stockholder in such 
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corporation shall have the right at all reasonable times, by 
himself or his attorney, to examine the records and books 
of account of such corporation." L, 1875, Chap. 611, 
§ 16. These statutes were all repealed in 1892 by the 
General Corporation Law. Z. 1892, Chap. 687, pp. i8i6> 
1 8 19. During the same year the Stock Corporation Law 
was passed, which provides that every stock corporation 
shall keep a stock book, which '* shall be open daily, dur- 
ing business hours, for the inspection of its stockholders 
and judgment creditors, who may make extracts there- 
from." L. 1892, Chap. 688, g 29. It also requires the 
treasurer, upon the request of stockholders owning a 
fixed percentage of the capital stock, to furnish a state- 
ment of all its assets and liabilities. Id, % $2. 

We do not think that the statute now in force is ex^ 
elusive, or that it has abridged the common law right of 
stockholders with reference to the examination of cor- 
porate books. By enabling a stockholder to get some 
information in a new way, it did not impliedly repeal the 
common law rule which enabled him to get other infor- 
mation in another way, for the courts do not hold the^ 
common law to be repealed by implication, unless the 
intention is obvious. By simply providing an additional 
remedy the existing remedy was not taken away. The 
statute merely strengthened the common law rule with 
reference to one part thereof, and left the remainder 
unaffected. It dealt with but a single book, and as to 
that it amplified the qualified right previously existing, 
by making it absolute and extending it to judgment 
creditors. The stock book has no relation to the busi- 
ness carried on by a corporation, and the change was 
doubtless made to enable stockholders to promptly learn 
who are entitled to vote for directors, and judgment 
creditors to learn who were liable as stockholders for a. 
failure to comply with the provisions of the act. The 
statute is silent as to the other books, and provides no 
system of inspection as a substitute for the right ok 
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examination at common law. The provision for a report 
from the treasurer was not designed to take away an old 
right, but to gince a new one, not as a substitute, but as 
an addition. 

We think that the common-law right of a stockholder 
with refrence to the inspection of the books of his cor- 
poration still exists, unimpaired by legislation ; that the 
Supreme Court has power, in its sound discretion, upon 
good cause shown, to enforce the right, and that such 
power is a part of its general jurisdiction as the successor 
of the courts of the Colony of New York, which had the 
jurisdiction of the Court of King's Bench and the Court 
of Chancery in England. 

It follows that the order appealed from should be 
affirmed, with costs, and that the question certified should 
be answered in the affirmative. 

Opinion by Vann, J. All concur. 

Order affirmed. 

Edward C. James^ for the corporation, appellant. 

Wkiiler H. Pickkam^ for the relator, respondent. 
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Appeal by the petitioner, Hannibal W. Rappleye, 
from an order of the Supreme Court, made at the New 
York Special Term denying his application for a man- 
damus to compel an inspection by him of the books and 
records of the respondent, the Farmers' Feed Company. 

The appellant's application was denied upon the 
merits. The learned justice at Special Term, upon a care- 
ful review of the papers presented to him, held that a 
proper case for the exercise of the court's discretion had 
not been made out. We are not disposed to differ with 
him in this conclusion, but we think that, apart from its 
merits, the application should have been denied for lack 
of jurisdiction. The respondent is a foreign corporation, 
organized under the laws of New Jersey, and the appel- 
lant is one of its stockholders. It will be observed that 
the application for an inspection is not made in an action^ 
either at law or in equity. It has, in fact, no relation to 
any cause of action which the appellant individually may 
have against the foreign corporation. The applicant 
simply asserts what he deems to be his right as a mem- 
ber of the corporation, and he seeks to enforce that 
right by a writ of mandamus. Jurisdiction has not been 
conferred upon the courts of this State to grant such a 
writ in enforcement of such a right. We undoubtedly 
have such jurisdiction, both at common law and by stat- 
ute, in the case of a domestic corporation. Matter of 
Stein way, 159 M K. 250; ante^ p^e — >*but none as to for- 
eign corporations. Our statute upon the subject relates 
exclusively to domestic corporations (The Stock Corpo- 
ration Law, Laws of i8q2, chap. 688, §29), while our 
common-law jurisdiction is limited to that formerly pos- 
sessed by the Court of King's Bench in England. Stein- 
way Case, supra. That jurisdiction did not extend to 
foreign corporations. Mandamus was originally issued 
by the king to his subject ordering the performance of 
some specified act. Later, mandamus, though still a 
prerogative writ, was issued in the king's name from the 
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Court of King's Bench, and directed to persons and cor- 
porations within the king's dominions. In modern times 
the writ has been somewhat assimilated to ordinary rem- 
edies, but even as such it is still limited to the enforce- 
ment, as against persons or corporations within the king's 
dominions, of some duty prescribed by the law of the 
realm. The common-law jurisdiction here is limited in 
like manner. The member's right to inspect the books 
of a foreign corporation depends upon the law of that 
corporation's being, and can only be enforced by the 
courts of its legal existence. The foreign corporation as 
a legal entity is not here, although its ofBcers, property 
and books may be found here ; and its duty in the prem- 
ises is not prescribed by the law of this State. 

Our special jurisdiction over foreign corporations is 
conferred and regulated by statute. In an action against 
a foreign corporation properly instituted under our law 
the ordinary remedies of discovery and inspection of 
books and papers are doubtless applicable. In such an 
action, too, production of the books within our jurisdic- 
tion can be compelled by subpoena duces tecum or author- 
ized judicial order. But that is an entirely different affair 
from a proceeding by mandamus which has no other 
purpose and looks to no other relief, save that of granting 
to the stockholder his membership right of inspection. 
In such an independent proceeding he substantially asks 
our courts to interfere in the internal management of the 
affairs of the foreign corporation — a request which has 
been refused in all the cases to which our attention has 
been called* In Howell v. Chicago & Northwestern 
Railway Company (5 1 Barb. 378) an injunction to restrain 
the payment of a stock dividend which had been declared 
on the preferred and common stock of a foreign corpora^ 
tion was refused* 

This case was cited with approval in North State Cop- 
per & Gold Mining Co. v. Field (64 Md. 1 5 1). There the 
complainant sought to be reinstated as a member of a 
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foreign corporation. "He seeks this,*' said the court, 
" through the extraordinary remedy of a mandamus to 
compel the board of directors to place on their books his 
name as a stockholder, and thus to restore him all the 
rights of a member of the corporation, which the direct- 
ors say he had forfeited." The application was denied, 
the court laying down the general rule that where "the 
act complained of affects the complainant solely in his 
•capacity as a member of the corporation, whether it be as 
a stockholder, director, president or other officer, and is 
the act of the corporation, whether acting in stockhold- 
eis* meeting, or through its agents, the board of direct(Ks, 
that then such action is the management of the internal 
■affairs of the corporation, and in case of a foreign corpo- 
ration, our courts will not take jurisdiction.'* 

The same rule was laid down m Madden v. Electric 
Light Co. (i8i P/nn. St. 6i8), the court following the 
Maryland case and saying that it was immaterial that the 
visible, tangible property of the foreign corporation is 
situated in the State, and that all questions as to the 
organization of the foreign corporation, its corporate 
functions, who shall become members and wJkat art their 
rights as members^ were for the New Jersey courts. See, 
also. Republican Mountain Silver Mines v. Brown, 58 
Fed. Rep. 645 ; Wilkins v, Thome, 60 Md. 253. 

The applicant here is not without redress. He may 
apply to the courts of New Jersey. It has been held that 
where a corporation of that State does business and 
keeps its books outside of the State, it will be compelled 
to bring the books in for inspection of members. Huyler 
V. Cragin Cattle Co., 40 -A^. y. Eq. 392. It cannot, there- 
fore, be said that our want of jurisdiction here leads to 
entire failure of justice. But, whatever inconvenience 
may result from our inability to grant a mandamus in 
such cases as this, we think it quite clear, both upon prin- 
ciple and authority, that the inability exists, and conse- 
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quently the order appealed from was right and should be 
affirmed with costs. 

Opinion by Barrett, J. Van Brunt, P. J., Rum» 
SEY, INGRAHAM and McLaughun, JJ., Concurred. 



Order affirmed, with costs. 

Herbert H. Walker^ for the appellant. 

Martin Paskusz, for the respondent. 



MATTER OF PIERSON. 
Suprenu Courts N. Y. Special Term ; August ^ ligg* 

'■Corporations; inspection of books and papers^ Allegaticms that a corpor- 
ation has redaced the price of gas to 50 cents a thousand feet ; that it 
is engaged in a " gas war " with another company ; that no dividends 
haTe been paid for fifteen months, but without showing that gas cannot 
be sold for tiiat price and leave a margin of profit, Held^ insufficient 
upon which to grant a mandamus requiring the company to allow a 
stockholder to inspect the corporate books and papers and take extracts 
therefrom** 

Motion by stockholders for inspection, etc. 

The petitioner, J. Fred Pierson, the owner and holder 
of §15^000 in consolidated gold bonds, and of seventy- 
'five shares of the preferred stock of the New Amsterdam 
Gas Company, applies for a writ of mandamus, compelling 
the company to exhibit to him, his attorneys and account- 
ants, all its books of account, records and papers, from 
the time of its incorporation, and to permit them to fully 
examine the same, and to take extracts therefrom. The 
Ifew Amsterdam Company was organized early in 1898* 

*See Matter of Stelnway, anU^ page 35a, and Matter of Rappleye, 
■^nUe, page -365. 
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by the consolidation of the Equitable, the New York & 
East River and the New Amsterdam Companies, with a 
preferred stock of the par value of $10,000,000, and a 
common stock of $13,000,000, independently of a large 
bonded debt, secured by a mortgage and deed of trust. 
The petitioner was a stockholder in the Equitable Com* 
pany, and consented to the consolidation on the plan by 
which the scheme was consummated. As a bondholder, 
the petitioner has no claim to the inspection claimed, 
but as a stockholder, he may have, if he makes out a 
proper case. Cook Stock. & Stockh. [3d ed.J § 514* 
The application is addressed to the sound discretion of 
the court, which is to be exercised with discrimination 
and care. The reasons for granting it must be clear and 
cogent. To hold that every person who shows himself 
to be a holder of stock is at liberty to demand an exano- 
ination of the entire corporate books and records by 
accountants selected by him, when and as often as he 
pleases, and, if refused, to apply for a writ of mandamus 
to enforce such right, would be to establish a rule highly 
prejudicial to the interests of all corporations and their 
stockholders. People ex re/. Hatch v, L. S. & M. S. 
R. R. Co., 1 1 Hun, i ; aff'd, 70 N. Y. 22a The 
effect on the orderly transaction of the corporate busi> 
ness of such an examination would, in the case of a large 
corporation like the respondent, be to seriously cripple 
itt and in this instance the harm which would probably 
result to the stockholders generally would be far greater 
than any good which the petitioner could possibly derive 
therefrom. The gravamen of the petition is that because 
^.he company has reduced the price of gas from one dollar 
and ten cents to fifty cents per 1,000 cubic feet, no divi- 
dend has been declared on the stock since April, 1898, 
and that the petitioner has been paid merely five per 
cent, on the consolidated bonds since that time ; that 
this condition of affairs is caused by the directors 
involving the company in a ''gas war;'' that the peti* 
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tioner believes that the company is selling gas below its 
cost, and that without an examination of the books he 
cannot tell from what source the company derives its 
money to pay its fixed charges, whether from its capital 
or income. The answering affidavits show, what is a 
notorious fact, that since May i, 1899, there has been a 
** war " among the companies supplying gas in the 
borough of Manhattan ; that the reduction made by the 
respondent was necessary to enable it to compete with 
its rivals, and they deny the allegation of the petitioner 
that long-term contracts for supplying gas at the reduced 
rate have been made by the company. These affidavits 
also show that, at the time of consolidation, and even 
since, there have been in the borough of Manhattan four 
companies supplying illuminating gas to the inhabitants 
thereof, to-wit : The Consolidated Company, the Stand- 
ard Company, the Mutual Company and respondent; 
that the pipes of the companies have and do parallel each 
other in many places throughout the borough, and that 
said companies are in active competition, a condition 
that has proved highly beneficial to the general public, 
and demonstrated that, for the public, rivalry is better 
than monopoly. It clearly appears that the Consolidated 
Company was the first to cut the rate, after which its 
agents carried on a canvas? for the patrons^e of the 
respondent, many of whose customers were induced to go 
with the cut-rate company, so that the respondent, to 
retain its business for the benefit of its stockholders, was 
obliged in self-defense to cut rates also, and this act 
constitutes the main grievance of the petitioner, 
and the head and front of the respondent's offending. 
According to ordinary business methods, the respondent 
met the attack by adopting the only course wise manage- 
ment could suggest. The petitioner fears that the 
respondent cannot sell gas at fifty cents per 1,000 cubic 
feet, and may, in consequence, have to go into insolvency, 
and perhaps into the hands of a receiver. There seems 
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to be nothing to justify these fears. The petitioner has 
not furnished any proof by experts that gas cannot be 
profitably sold at the reduced price, and the fact that a 
competing company is able to furnish it almost as low 
and pay dividends, would seem to prove that there is still 
a margin of profit left. At all events, the petitioner's 
fears standing alone do not entitle him to go with ac- 
countants, into the business place of the respondent, 
there to rummage over the respondent's books and 
records since its incorporation, to ascertain the cost of gas, 
a fact that can easily be ascertained in a much more simple 
and practical way upon application to any gas expert. 
No information contained in the books would aid in set- 
tling the ** gas war,** which must, like many of the •* cut- 
rate wars " of the past, adjust itself. The Consolidated 
Company was, in this instance, the aggressor, and, if it 
erred, the responsibility rests with it and cannot be 
shifted upon the respondent, for it is in no manner 
accountable for the condition by which it was confronted. 
In the Steinway case {iSgN. j^. 250), reported ante. p. 352, 
the petitioner owned stock of the par value of $144,000^ with 
an actual value much in excess of that. The dividends had 
dwindled down from twenty to five per cent.: he had 
been for several years endeavoring to ascertain certain 
material facts as to the company's condition and acts, 
and, after a patient struggle in that direction, he was 
finally obliged to, and did, through the aid of the courts, 
obtain the information he required. In this instance the 
consolidation occurred only fifteen months ago, and since 
then the petitioner's holdings have not depreciated ; on 
the contrary, it is undisputed that they are worth $975 
more than at the time the consolidation was effected, a 
result which ought to be accepted as the best test of 
good management. Interest has been regularly paid on 
the bonded debt, and the question when a dividend is 
to be paid on the stock is one resting largely in the 
discretion of the board of managers. JUorawetz Corp. 
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(2d ed.), § 447, et seq. Many companies, following the 
example of the Chemical Bank, wait until there is an 
accumulated surplus before attempting to divide profits, 
so that the mere omission to pay dividends on stock 
within fifteen months after incorporation, does not in 
itself prove mismanagement, for it may be the result of 
good judgment. The exercise by the directors of the 
duties devolving upon them would be seriously interfered 
with if this application were granted. In reducing the 
price of the company's product, they have acted within 
the scope of their authority and honest discretion, and 
with respect thereto they ought to be free from the inter* 
ference of even a majority of the shareholders. ' Taylor 
Prvv. Corp. (3d cd.), § 683. The petitioner, as the owner 
of seventy-five shares of the preferred stock, is the holder 
of but about one-thirtieth of one per cent, of the capital 
stock of the company, and the owners of all the other 
shares seem perfectly content with the management of the 
company's interests, a circumstance at once significant 
and of weight. While there can be no doubt as to the 
power of the court to grant in a proper case relief of the 
character sought, proceeding '^ cautiously and discreetly, 
according to the facts of the case/' Matter of Steinway, 
{suprd^. 

Opinion by McAdam, J. 

Application denied. 

Evarts, Choate Sr Beaman (Treadwell CUveland^ of 
counsel), for the motion. 

John C. TonUinson^ opposed. 
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IRWIN V. METROPOLITAN ST. RY. CO. 

Supremi C^urt, First Departnunt, Appellate Divisitm; 

MarcK 1899. 



Cmstitutummi lam ; MunUipal Cauri 0/ N. K. aty ; Jmrisduiivm\ The 
sutatc (L. 1897, c. 378, Greater New York Charter) creatias dK Mnni- 
dpal Coqrt of the dtj of New York is not nnconsdtotioanl in that it 
conf en territorial Jariadiction npon such ooort over more than one coonty. 
under Art. VI, gg 14. 18 of the Constitution proWding that Coanty Gouts 
have original jurisdiction in a legal action to recover a sum of money only 
where the defendant is a resident of the county, and that the iegsUture 
shall not thereafter create any local courts with jurisdictioa greater than 
tlut enjoyed by county courts. Such limitation relates to the parties 
and subject matter of the action, not to the territorial limits of the juris- 
diction of the court * 

Appeal by the defendant, the Metropolitan Street 
Railway Company, by permission, from an order of the 
Appellate Term of the Supreme Court affirming a judg* 
ment of the Municipal Court of the city of New York, 
borough of Manhattan, Eighth District, in favor of the 
plaintiff, upon the verdict of a jury for $125, and also 
from a judgment entered in said clerk's office on the 
i6th day of December, 1898, in pursuance of said order 
of affirmance. 

This action was commenced in the Municipal Court 
of the city of New York, borough of Manhattan, for the 
Eighth Judicial District, against the defendant, a domes- 
tic corporation, doing business in the borough of Man- 
hattan, to recover damages for personal injuries. The 
defendant, amongst other defenses, claimed that the act 
establishing the Municipal Court of the city of New 

* See Rieser v. Charles F. Parker & Co., pQst, page 384: Tyroler v Gum- 
mersbach, post, page 386: Phillip Semmer Glass Co. v, Nassau Show Case Ca 
post, page 397; Kantro v. ArmstroDg. post, page 399, and Note on Jarisdic- 
tioD of Inferior Coarts anaer Constitotion of 1894. post^ page 400. 
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York was unconstitutional. This objection being over- 
ruled, and the case upon its merits having been tried by 
a jury and a verdict rendered in favor of the plaintiff, and 
a judgaient thereupon entered from which an appeal was 
taken to the Appellate Term, and said judgment being 
there affirmed by leave of said court, this appeal was taken 
to this Appellate Division from said determination of the 
Appellate Term. 

It is urged that as the act creating the Municipal 
Court of the city of New York extends the jurisdiction 
of the court over more than one county, it is in violation 
of the Constitution of the State of New York authorizing 
the legislature to establish inferior local courts of civil 
■and criminal jurisdiction. The provision of the Consti- 
tution referred to is Section 18 of Article 6 of the Consti- 
tution of 1894, which is as follows : 

" Inferior local courts of civil and criminal jurisdiction 
may be established by the legislature, but no inferior 
local court hereafter created shall be a court of record. 
The legislature shall not hereafter confer upon any in- 
ferior or local court of its creation any equity jurisdiction, 
or any greater jurisdiction in other respects than is con- 
ferred upon county courts by or under this article. 
Except as herein otherwise provided, all judicial officers 
^hall be elected or appointed at such times and in such 
manner as the legislature may direct." 

Section 14 of said article 6 contains the provision of 
the Constitution in respect to County Courts. It is as 
follows : 

*^ The existing County Courts are continued, and the 
judges thereof now in office shall hold their offices until 
the expiration of their respective terms. In the county 
of Kings there shall be two county judges, and the addi- 
tional county judge shall be chosen at the next general 
•election held after the adoption of this article. The 
successors of the several county judges shall be chosen 
by the electors of the counties for the term of six years. 
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County Courts shall have the powers and jurisdiction 
they now possess, and also original jurisdiction in actions^ 
for the recovery of money only, where the defendants 
reside in the county, and in which the complaint demands^ 
judgment for a sum not exceeding two thousand dollars. 
The legislature may hereafter enlarge or restrict the juris- 
diction of the County Courts, provided, however, that 
their jurisdiction shall not be so extended as to authorize 
an action therein for the recovery of money only, in 
which the sum demanded exceeds two thousand dollars.. 
or in which any person not a resident of the county is a 
defendant.*' 

At this time the County Courts possessed limited 
equity jurisdiction, and also limited jurisdiction in actions 
at law where the defendant was, or if there were two or 
more defendants, where all of them were, at the time of 
the commencement of the action residents of the county. 

The provision in the above section, that '* the legisla- 
ture may hereafter enlarge or restrict the jurisdiction of 
the County Courts," evidently was not understood to 
give the legislature power to confer unlimited jurisdiction 
upon County Courts under any circumstances, as similar 
language in the Constitution of 1869 had been construed 
by the Court of Appeals only to give the legislature 
power to enlarge their jurisdiction as local courts, aad 
that when jurisdiction is spoken of it has not respect to- 
the residence of the plaintiff, but to the subject matter 
and cause of action and the person of the defendant 
Landers t/. Staten Island R. R. Co., 53 iV. F. 450. 

In order that we may see precisely what the limitation 
was which the framers of the Constitution intended, by 
the language used in section 18 of article 6 of the Con- 
stitution of 1894, to place upon the legislature in confer- 
ring jurisdiction upon inferior local courts of civil and 
criminal jurisdiction which might be established by them, 
it may be useful to consider the history of constitutional* 
and statutory provisions in reference to courts and their 
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jurisdiction since the reorganization of the judicial system 
which was brought about by the adoption of the Consti- 
tution of 1846, the Judiciary Acts of 1847, ^^^ the Code 
of Procedure of 1848. 

By the Constitution of 1846 and the acts above 
referred to, the distinction between courts of equity and 
courts of law wai abolished : and various courts in the 
state exercised unlimited original jurisdiction in law and 
equity, some co-extensive with the state and others- 
co-extensive with the localities wherein such courts were 
established. Under this Constitution County Courts 
were first established in all the counties except the county 
of New York, having limited jurisdiction in actions at 
law and in actions and proceedings in equity. In the 
city of New York there existed, at this time, the Court 
of Common Pleas for the city and county of New York 
and the Superior Court of the city of New York, under 
this legislation having general jurisdiction in law and 
equity within the locality wherein such courts were estab» 
lished. In 1849 ^^ legislature established the Cit3r 
Court of Brooklyn, having similar jurisdiction ; and in 
1854 the Recorder's Court of the city of Buffalo was 
reorganized and enlarged as the Superior Court of Buf- 
falo, having substantially general jurisdiction within its 
locality and also certain special jurisdiction. 

In 1869 a new judiciary article was adopted by the 
people, which changed in some respects the provisions of 
the Constitution of 1846 relating to courts. It made the 
Court of Common Pleas in and for the city and county 
of New York, the Superior Court of the city of New 
York, the Superior Court of Buffalo and the City Court 
of Brooklyn constitutional courts, and continued them 
with the powers and jurisdiction they then severally had 
with such further civil and criminal jurisdiction as might 
be conferred by law. The existing County Courts were 
continued with the powers and jurisdiction they then 
possessed until altered by the Legislature. The Consti^ 
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tution provided that they should have original jurisdic- 
tion in all cases where the defendant resided in the county 
and in which the damages claimed should not exceed 
$i»000; and that they should also have such further original 
jurisdiction as should from time to time be conferred 
upon them by the Legislature. 

Section 19 of said judiciary article reads as follows: 
*' Inferior local courts of civil and criminal jurisdiction 
may be established by the Legislature, and except as 
herein otherwise provided^ all judicial oflScers shall be 
elected at such times and in sudi manner as the Leg}sl^ 
ture may direct**' 

The general authority given to the Legislature by 
this section, in harmony with the principles laid down in 
the case of Landers v, Staten Island R. R. Co., above 
referred to, was in 1882 construed only to authorize the 
Legislature to establish local courts on the organization 
of new cities or villages requiring the establishment of 
local judicial tribunals therein or where in an existing city 
or village the existing courts were inadequate. 

By chapter 415 of the Laws of 1881, the Legislature 
attempted to create what it called the Niagara police dis- 
trict, comprising territory embraced within two incorpo- 
rated villages, together with the intervening territory, 
and also a portion of another town. The court held this 
act to be unconstitutional because the court thereby 
created was not established within one of the recognized 
territorial divisions of the State, and as a part of the sys- 
tem of local government. The court say : *' The gen- 
eral authority given to the Legislature by section 19^ 
article 6, to establish inferior local courts, supplements 
the other provisions, and was doubtless intended to 
anthorize the Legislature to establish local courts on the 
organization of new cities or villages, requiring the estab- 
lishment of local judicial tribunab therein* or where in aa 
existing dty or village the nriiHng ooorts were inad^ 
quate. But we are of opinion that the language of tUs 
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section must be construed to refer to local courts, as his- 
torically known, that is, courts established for and within 
one of the recognized territorial divisions of the State, 
.and as a part of the system of local government, and that 
it cannot be so construed as to authorize the Legislature 
to carve out from the territory of the State a district for 
judicial purposes, not bounded by town or county, city or 
village lines, and erect therein a local court. This con- 
struction is confirmed by what has been called the polit-. 
ical tendency of the Constitution. The intention of the 
instrument was to define, as far as practicable, all the 
courts of the State, and, so far as they are defined, they 
are either courts of general jurisdiction, co-extensive with 
the whole State, or courts of counties, towns, villages or 
cities. By the section in question a flexible provision 
was made to meet the wants of new political communi- 
ties, which, from time to time, should be organized 
according to the general plan. The Constitution seems 
carefully to guard the autonomy of the several divisions 
in all matters of local government, and to avoid, as far 
as practicable, any confusion or division of powers, or 
any obliteration of their local independence and control 
in all matters of local government. People v. Porter, 
-90 N, Y. 68, 75. 

As thus construed, this section of the Constitution 
reads as though the provision had been that in 
counties, towns, villages and cities the Legislature may 
establish inferior local courts of civil and criminal juris- 
diction. The Legislature, therefore, under these pro- 
visions of the Constitution, had the power to establish 
inferior local courts, unrestricted as to their jurisdiction 
within the locality wherein they were established : such 
locality, however, must correspond with one of the recog- 
nized territorial divisions of the State, namely, a county, 
town, village or city. Such localities, however, were not 
confined to those which existed at the time of the adop- 
tion of the constitution, but the section in question was 
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intended to be a flexible provision to meet the wants of 
new political communities of the kind referred to ^^hicht 
should, from time to time, be organized according to the 
general plan, the court distinctly holding that new coun- 
ties, towns, villages and cities might be established by 
the Legislature, and as a part of the local government of 
the new corporation, local courts might be established 
whose jurisdiction must be co-extensive with the locality 
as a part of whose local government the court was estab- 
lished, such locality being one of the territorial divisions- 
recognized by the Constitution. 

In 1894 a constitutional convention was held which- 
framed a constitution, subsequently adopted by the 
people, by which great changes were made in the judi- 
cial system of the State. It seems to have been the 
intention of the framers of that instrument to abolish all 
local courts having general jurisdiction at law and in^ 
equity within their locality, and to confine all such juris- 
diction (except a limited jurisdiction conferred upon the 
County Courts) to the Supreme Court. Consequently,*, 
the Court of Common Pleas for the city and county of 
New York, the Superior Court of the City of New York,, 
the Superor Court of Buffalo and the City Court of Buf- 
falo were abolished. The judges of these courts, as well 
as all their jurisdiction, whether general or special, were 
transferred to the Supreme Court, which was a court 
having general jurisdiction at law and in equity co<exten- 
sive with the limits of the State. It seems to have been* 
their intention to allow the Legislature the same author- 
ity which they possessed under the old judiciary article 
of 1869, as interpreted by the decisions of the Court of 
Appeals, to establish inferior local courts of civil and' 
criminal jurisdiction, and as the language contained in 
that judiciary article had been interpreted and it was* 
well understood what powers would be conferred upon 
the Legislature by the use of that language in the new 
Constitution, it was therein inserted without change or 
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amendoient. In order, however, that the general scheme 
-of the constitution, that all unlimited original jurisdiction 
at law and in equity should be vested only in the Supreme 
-Court, might not be defeated by the establishment of 
inferior local courts similar to those local courts which 
were being abolished by the provisions of the instrument 
they were framing, they added to the words contained in 
the previous Constitution limitations upon the power of 
the Legislature to confer jurisdiction within the localities 
in which the courts were situated. 

The words transferred from the old Constitution to 
the new contained well-understood territorial limitations. 
But the Legislature had power to confer unlimited juris- 
diction within those territorial limits upon local courts 
which they might therein establish, and for the purpose 
of limiting its authority the provision was added that no 
inferior local court thereafter created should be a court 
of record, and that the Legislature should not confer 
upon any inferior local court equity jurisdiction or any 
greater jurisdiction in other respects than was conferred 
•upon County Courts by or under this article. 

In other words, the framers of the Constitution did 
not intend to permit local courts to grow up into courts 
of general jurisdiction, even within the locality wherein 
they were situated. The Legislature was prohibited 
from establishing a local court of record, nor could it 
<:onfer upon any local court of its creation any equity 
jurisdiction, and then, in order that it might not give 
such courts general jurisdiction in actions at law, the 
Constitution restricted the jurisdiction which might be 
•conferred in other respects to that which was conferred 
upon County Courts by the instrument. 

It* cannot be that after using language which was well 
understood and had been distinctly interpreted to give 
the Legislature the right to establish inferior local courts 
as part of a new system of government, it was intended 
to restrict that power by reference to the territorial 
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jurisdiction conferred upon County Courts, but rather ta 
restrict their jurisdiction as to subject-matter and persons 
and not as to locality. Such a construction is not only 
reasonable, but harmonizes all the parts of this provision 
of the Constitution. It is a well-established rule of con- 
stitutional construction that a statute can be declared 
unconstitutional only when it can be shown beyond reap 
sonable doubt that it conflicts with the fundamental law, 
and until every reasonable mode of reconciliation of 
the statute with the Constitution has been resorted to, 
and reconciliation has been found impossible, the statute 
will be upheld. People ex reL Henderson v. Supervisors, 
147 AT. K I. 

There mighty perhaps, be some force in the ai^ument 
that the framers of the Constitution had in mind the 
territorial jurisdiction of the County Courts, if county 
lines were immutable and were not the subject of change 
at the will of the Legislature. County lines have no 
more dignity than, and are as subject to the action of 
the Legislature as, any of the other territorial divi- 
sions of the State, such as towns, villages and cities. In 
the case last above cited the court expressly held that the 
power of the Legislature to erect new counties, although 
not conferred by any express grant, is implied in the 
prohibition in section 5, article 3, relating to members of 
Assembly, that no new county shall be hereafter erected 
unless its population shall entitle it to a member. People 
iS reL Henderson cr. Supervisors (supray In that case a 
new county had not been created, but a part of West- 
chester county had been taken and annexed to the city 
and county of New York. The Legislature thus having 
the power to consolidate counties under the Constitution 
as framed, it is apparent that, by the restrictions to juris- 
diction contained in the section under consideration, ter* 
fitorial limitations were not intended. 

At the time that the Constitution in question was 
framed, the subject of the consolidation under one muni- 
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cipal government of the counties of New York, Kings» 
Richmond, part of Queens and part of Westchester was 
being agitated, and an act had been passed by the Legis- 
lature requiring the submission of this proposed consoli- 
dation at the same time when the Constitution then being 
framed should be submitted for adoption. The framers 
of the Constitution must, therefore, have had in mind 
the possibility of the organization of this new city and 
that as a part of the local government of such new cor- 
poration a local court must be established ; and it would 
be unreasonable to suppose that they intended to pro- 
hibit the establishment of a court which had been held 
by the highest court of the State to be one of the func- 
tions of said local government unless such intention was 
manifested by unequivocal and unmistakable language. 

It is possible, as we think has been shown, to give, full 
effect to all the limitations embraced by the article in 
question without nullifying the power conferred by the 
first paragraph of the section as interpreted by the court 
of last resort. 

It may be that in the act creating the Municipal Court 
jurisdiction may have been attempted to be conferred 
which contravenes the Constitution, but there is no 
infirmity in the scheme creating the court which renders 
the whole of the provision in respect thereto void and of 
no effect* 

Opinion by Van Brunt, P. J. Barrett, Rumsey, 
Ingraham and McLaughlin, J J., concurred. 

Judgment affirmed, with costs. 

Ckarks F. Brottm^ for the defendant, appellant. 

u Dicker^ for the plaintiff, respondent. 
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RIESER V. CHARLES F. PARKER & CO. 

Supreme Court, First Department, Appellate Term ; April, 

1899. 

MmmHpml Ourt ^f N, K City ; jmrUdUHon; foreign c^rforatums.] So 
much of secdon 1364 of the Charter of the City of New York {L 18971 
c. 378) as attempts to confer jarisdictkm 00 the Maniclpal Court of that 
dty in an action against a foreign corporation to recover a sum of 
money only, is nugatory as in contravention of Art. VI.» § 18 of the 
CoQsdtation, providhig that the Legishture " shall not hereafter confer 
vpoo any inferior or local court of its creation, any eqoity jmisdictioB 
or any greater jnriadiction in other re sp e cts than is oonfened qwo 
Coonty Courts by or nnder this article," and § 14* providing that 
Connty c:oarts shall have " original jorisdiction in nctknis for the 
i nc o t er y of money only, where the defendants reside in the ooanty," etc., 
as a fofdgn corporation can only '* reside " in the State of its creation.* 

Appeal by the defendant from a judgment of the 
Municipal Court of the City of New York, Eighth Dis- 
trict, Borough of Manhattan, rendered in favor of the 
plaintiff. 

It appearing in this action, one for the recovery of 
money only, that the defendant was a corporation created 
\yf and under the laws of the State of New Jersey, and, 
therefore, not a resident of the county of New York, 
objection was made that the court below, the Municipal 
Court of the city of New York, being, as has been held 
(Matter of Schultes, 33 App. Div. 524), a local inferior 
cou'rt created since the adoption of the present Constitu- 
tion, had not jurisdiction of the defendant, because it is 
provided in the Constitution (Art. VL, § 18) : " The leg- 
islature shall not hereafter confer upon any inferior or 
local court of its creation,    any greater juris- 

*See Irwin v. Metropolitan St Ry. Co., ante, page 374 ; Tyioler v. 
<snmmersbach, pest, page 386 ; Pliillip Semmer Glass Co. v. Nassau Show 
Case Co., pott, page 397; Kantro v, Armstrong, pest, page 399, and Note 00 
Jorisdiction of Inferior Courts under the Constitution of 1894, ^^x/, page 400. 
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diction * * * than is conferred upon County Courts 
by or under this article," and County Courts have not, 
and so are expressly prohibited from having, isuch juris- 
diction, in that the Constitution (Art, IV., § 14) further 
provides : " that their jurisdiction shall not be so ex- 
tended as to authorize an action therein for the recovery 
of money only * * * in which any person not a 
resident of the county is a defendant." 

The objection was well taken, notwithstanding^ that 
the Greater New York charter (§ 1364) has ordained that 
"the said Municipal Court has jurisdiction in * * * 
an action against * * * a foreign corporation having 
an office in the City of New York." By its very creation 
in and by the State of New Jersey, the defendant was 
made a resident of and domiciled within that State, from 
which it was incs^pable of passing personally. Plimpton 
V. Bigelow, 93 N, Y. 598. In so far as it confers upon 
the Municipal Court jurisdiction in an acttor lor the 
recovery of money only against a foreign corporation, 
section 1364 of the Greater New York charter is uncon* 
stitutional and, therefore, nugatory. 

Opinion by McLean, J. Freedman, P. J., and 
Leventritt, J., concur. 

Judgment reversed, with costs to appellant. 

Stickney, Spencer & Ordway, for the defendant, appel* 
iant. 

Story & Stratton^ for the plaintiff, respondent. 
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TYROLER V. GUMMERSBACH. 

Sn^iwu Ccmrt^ First Department^ AppeliaU Term; 

April, 1899. 

MmtMp^ Omri 0/ M Y. CUy; jurudUtwm y fmiuri U sksw residence «f 
4ifitedmmis ^kfutitm #» ti^p§tiX\. The faflnie of the veeoid hi an 
actloB fai the MaaldiMl Oonrt of the CItj of New York to show the 
defeadant's piece of rceldeooe ie a jorieiUctioiiel defect, edveatige of 
which mey be taken for the fint dme on appeal.* 

Appeal by the defendant from a jadgment rendered 
in the Municipal Court of the City of New York» Borough 
of Manhattan, Ninth Districtp in favor of the plaintiff 
and against the defendant. 

The action was brought by the plaintiff, George 
Tyroler, to recover from the defendant, Charles J. Gum- 
mersbach, a certain sum claimed to be due to plaintiff as 
commissions for the sale of railroad tickets for the 
defendant, who was eastern passenger agent of the Dela- 
ware, Lackawanna & Western R. R. The action was 
brought in the Municipal Court of the city of New York, 
borough of Manhattan, Ninth District. Upon the trial 
the plaintiff had judgment and the defendant appealed 
to this court. Upon this appeal the defendant asks for 
a reversal of the judgment on the ground that it nowhere 
appears in the record that he is a resident within the ter- 
ritorial jurisdiction of the said Municipal Court; that 
such residence is a jurisdictional fact, and that the 
absence of such fact from the record is fatal to the judg- 
ment. No such question as to the jurisdiction of the 
court was raised below. 



* See Irwin v. Metropolitan St. Ry.Co. «»<f, page 374; Ricaer v. Charles 
F. Parker ft Ca, tmU, page 384; Phillip Senuncr GlaaiCo. «. Naaaan Show 
Caae Co., /«//, page 397 ; Kantro v. Ai niBtroog, post^ page 399, and Note on 
Jarisdictkn of Inferior Conrti under the Coostitntion of 1894,/^//, page 40a 
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Held^ that the judgment should be reversed. The 
Municipal Court of the city of New York has been crea^ 
ted by the legislature by L. 1897, C. 378. It is an inferior 
local court of civil jurisdiction within the meaning of 
Section i8» Article 6 of the Constitution. 

The general rule applicable to every inferior local 
court is that the record of its judgment must affirma- 
tively show the existence of every jurisdictional fact, and 
that unless the contrary appears by the record, the pre- 
sumption is that the case was without jurisdiction. The 
authorities upon this point are too numerous to be 
referred to in detail. The two leading cases bearing 
directly upon the question now under consideration are 
Frees v. Ford and Gilbert v. York. 

In Frees v. Ford (6 JV. F. 176), and another case 
against the same defendant, the action In each case was 
brought in a County Court on assumpsit and the declaration 
contained no allegation as to the residence of the defend- 
ant. The objection was taken by demurrer. The Court 
of Appeals held : " This County Court is not a court of 
general jurisdiction, as was the old Court of Common 
Pleas ; on the contrary, it is a new court with a limited 
statutory jurisdiction. To all such courts the rule uni- 
versally applies that their jurisdiction must appear upon 
the record. Turner, Adm'r, v. The Bank of North Amer- 
ica (4 Dallas 8). In these cases it does not appear upon 
the records that the defendants were, at the time when 
the suits were commenced, residents of the county of 
Columbia. This being a jurisdictional fact, and not 
averred upon the records, the judgment must be re- 
versed/* 

In Gilbert V. York (ill ^. F. 544), the action was 
brought in a County Court upon a money demand. The 
complaint did not allege that the defendants were residents 
of the county, and the defendants demurred. They had 
judgment upon the demurrer in the County Court, and 
the judgment was affirmed by the General Term of the 
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Supreme Court. In affirming that judgment in Decem- 
ber, 1 888, the Court of Appeals said : 

** When we recur to the principle upon which the valid> 
ity of judgment of courts of limited or inferior jurisdiction 
is determined, we wish it may fairly be held that the 
sections of the Code referred to (§§481, 488 and 498) do 
not affect the rule declared in Frees v. Ford. In Pea- 
cock V, Bell (i Saund, 73) it is said that nothing shall be 
intended without the jurisdiction of a Superior Court but 
that which specially appears to be so ; and, on the con- 
trary, nothing shall be intended to be within the jurisdic- 
tion of an inferior court but that which is so expressly 
alleged. This statement of the rule has been frequently 
approved. The rule has been applied in many cases in 
the Supreme Court of the United States to test the valid- 
ity of judgments rendered in the Circuit Courts of the 
United States. It has been uniformly held that the record 
of a judgment of a Circuit Court must affirmatively show 
the existence of the jurisdictional fact, and that, unless 
the contrary appears by the record, the presumption is 
that the case was without its jurisdiction, and it is further 
held that the question may be raised for the first time on 
error, and if on examination it is found that the record is 
silent as to the jurisdictional fact, the judgment will be 
reversed. Stanley v. Pres't, etc., 4 Dallas 8 ; Robertson 
V. Cease, 97 U. S, 646 ; Grace v, Ins. Co., 109 Id. 283 ; 
Continental Ins. Co. v. Rhodes, 119 Id. 237. It was 
upon this principle that the case of Frees v. Ford was 
decided. We are not aware of any case in this State 
which controverts the general rule^ that in a direct pro- 
ceeding to review a judgment of a court of limited and 
inferior jurisdiction the record must show affirmatively 
that the court had jurisdiction, or else the judgment will 
be set aside." Frees v. Ford is an authority that the pre> 
sumption that the inferior court is without jurisdiction 
when the jurisdictional facts are not alleged in the com- 
plaint, prevails on demurer. The argument derived from 
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the rules of pleading established by the Code does not 
satisfy us that the Legislature intended to abrogate the 
presumption to which we have averted, nor do we think 
that the fact that the jurisdiction of the County Courts 
of common-law actions like the present one, is now pre- 
scribed in the Constitution itself, and is not dependent 
upon the statute, takes the case out of its operation. 
They are still courts of limited jurisdiction within the 
case of Frees v. Ford." 

The authorities amply sustain the contention that the 
jurisdiction of the Municipal Court, Ninth District, in 
the case at bar depended upon the fact of the defendant's 
residence within the territorial jurisdiction of the court. 
At the time of the passage of chapter 378 of the Laws 
of 1897, known as the Greater New York Charter, there 
were District Courts in the old city of New York, and 
also Justices' Courts in Brooklyn and Long Island City, 
and in Richmond and Queens counties. By §1350 of the 
said Charter the Justices' Courts and the office of the Jus- 
tice of the Peace in the cities of Brooklyn and Long 
Island City were abolished. By §1351 the District 
Courts of the city of New York and the Justices' Courts 
of the First, Second and Third Districts of the city of 
Brooklyn were continued, consolidated and reorganized 
under the name of '' The Municipal Court of the City of 
New York," and it was thereby provided that " Said 
court shall be a local civil court within the city of New 
York as constituted by this act, and shall not be a court 
of record or have equity jurisdiction, but shall have the 
jurisdiction, powers, duties or organization hereinafter 
prescribed." 

By §1352 provision was made for the continuance 
in office of certain justices as justices of said Municipal 
Court, for the election of their successors, and for the 
appointment by the mayor of seven additional justices of 
said Municipal Court in certain districts of the Borough 
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of Brooklyn, the Borough of Queens and the Borough of 
Richmond . 

The district courts of the City of New York had ex« 
isted under various names for many yeacs prior to the 
Constitution of 1894. They are mentioned in the Con- 
stitution of 1846, as amended in 1869. They formed a 
part of the judicial system of the State, and a district 
court justice was not an officer or employee of the city 
government under the former New York City Quuter 
contained in chapter 95 of the Laws of 1873. T^^ j^"^ 
diction of the district courts was a peculiar one. It was 
purely a statutory one, and though the statute prescribed 
with particularity the district in which an action was to 
be brought, the jurisdiction of the said court was not 
limited to cases wherein the defendant was a resident 
within the territorial jurisdiction of the court at the time 
of the commencement of the action. 

In Dammann v. Peterson (17 Misc. 369), it was held 
by this court that the plaintiff in an action in a district 
court was not required to allege or prove the residence of 
either or all of the parties within the judicial district, 
and that the rule laid down in Frees v. ^ord (6 N, K 
176), and Gilbert v. York, (iii N. Y. 544), to the effect 
that all the facts necessary to confer jurisdiction must 
affirmatively appear in the record and that this included 
the fact of the defendant's residence, applied only to 
County Courts and did not apply to the district courts, 
because the jurisdiction of the latter was made to de« 
pend solely upon the character of the cause of action 
and not upon the residence of the parties. 

If, therefore, it could be held that the Municipal Court 
of the City of New York is but a continuation of the 
district courts of the City of New York, with substan- 
tially the same jurisdiction theretofore possessed by said . 
courts, the claim of the appellant would be untenable. 
But the Appellate Division in the Second Department 
has already held in Matter of Schultes (33 App.Div. 524), 
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that the provisions of the Charter of Greater New York re- 
lating to the continuance,consolidation and reorganization, 
under the name of "The Municipal Court of the City of 
New York," of the district courts of the City of New 
York and the justices' courts of the First, Second and 
Third districts of the City of Brooklyn, contemplated not 
a mere continuance of the old courts, but the ereiction of 
a distinctly new and inferior local court not of record, 
having other and greater powers and jurisdiction, etc., 
etc." 

That decision cannot be disregarded by the court, 
•and we feel constrained to follow it. That being so, the 
next question is whether, in the erection of this distinctly 
new and inferior local court in the year 1897, due regard 
was had for the provisions of the Constitution of 1894, 
limiting the powers of the Legislature in such a case. 

The Constitution of 1846, as amended and in force 
prior to January ist, 1895, simply provided (Art. VI., 
Sec. 19) : " Inferior local courts of civil and criminal juris- 
diction may be established by the Legislature/' It con- 
tained no limitation upon the power of the Legislature 
to prescribe the jurisdiction of a lower court established 
by it. 

When the Constitution of 1894 was adopted, this pro- 
vision of the former Constitution was amplified and 
amended, so that it now reads (Art. VL, Sec. 18): 

'* Inferior local courts of civil and criminal jurisdic- 
tion may be established by the Legislature, but no inferior 
local court hereafter created shall be a court of record. 
The Legislature shall not hereafter confer upon any infe- 
rior or local court of its creation any equity jurisdiction 
or any greater jurisdiction in other respects than is con- 
ferred upon County Courts by or under this ariicle." 

The present action is brought for the recovery of 
money only. The next inquiry then must be what con- 
stitutional limitations are placed by Article VI. upon the 
jurisdiction of County Courts in such actions, because 
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whatever limitations are thus imposed must be observed 
by the Legislature in the de6nition of the jurisdiction of 
any inferior or local court created after the 31st day of 
Decern ber» 1894. 

Section 14 of Article VI. provides : 

" *  * County Courts shall have the powers and 
jurisdiction they now possess, and also original jurisdic- 
tion in actions for the recovery of money only, where the 
defendants reside in the county, and in which the com- 
plaint demands judgment for a sum not exceeding two 
thousand dollars. The Legislature may hereafter enlarge 
or restrict the jurisdiction of the County Courts, provided, 
however, that their jurisdiction shall not be so extended 
as to authorize an action therein for the recovery of 
money only, in which the sum-demanded did exceed two 
thousand dollars, or in which any person not a resident 
of the county is a defendant." 

Thus it will be seen that while Section 14 of Article 
VL of the Constitution invests the County Courts with 
original jurisdiction in actions for the recovery of money 
only, the said jurisdiction has been restricted to actions 
where the defendants reside in the county and in which 
plaintiff's demand does not exceed two thousand dollars, 
and furthermore that while power was conferred upon 
the Legislature to enlarge the jurisdiction of the County 
Courts, such grant of power was also restricted by the 
proviso that the jurisdiction of said courts shall not be 
extended as to authorize an action therein for the recov- 
ery of money only in which the sum demanded exceeds 
two thousand dollars, in which any person not a resident 
of the county is the defendant. 

Moreover, prior to the adoption of the Constitution 
referred to, the jurisdiction of the County Courts under 
the provisions of the Code of Civil Procedure in actions 
for the recovery of money only was similarly restricted,, 
and consequently the constitutional provision continuing 
the County Courts with the powers and jurisdiction they 
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then possessed conferred no greater or additional powers 
in actions for the recovery of money only than has 
already been pointed out. 

In such an action no County Court had jurisdiction 
over or against a non-resident. From the foregoing con^ 
siderations it clearly follows that just as much as the 
Legislature is restricted in conferring jurisdiction upon 
the County Courts over or against non-residents in actions 
for the recovery of money only, it stands restricted in con. 
ferringsuch jurisdiction upon any inferior local court cre- 
ated by it since the adoption of the Constitutional pro* 
vision hereinbefore quoted. And as an unavoidable 
corollary it further follows that, although in Irwin v. Met- 
ropolitan St. R. R. Co. (-A^. F. Law Journal, April 7th^ 
1899)*, ^" which case the defendant was a domestic cor* 
poration and a resident of the county of New York, it 
has been held by the Appellate Division in this depart-^ 
ment that the act creating the Municipal Court of the 
City of New York was not unconstitutional as a whole 
because a constitutional restriction above referred to 
related to subject-matter and persons, and not as to local- 
ity, it must now be held that, in so far as any provision 
of the act creating the Municipal Court attempts to con- 
fer jurisdiction upon any District Court of said Municipal 
Court in an action for money only over or against a non- 
resident of the countyt in which such District Court is 
located, it is unconstitutional and void. Upon the same 
line of reasoning this court has held in Rieser v. Chas. 
F. Parker & Co., decided Appellate Term, April 21st, 1899,:^ 
that in so far as the act creating the Municipal Court 



^Rqmrted, anU^ TptLg^ 374. 

f This proposition seems to be OTermled by the esse off Phillip Semmer 
Glsss CIo. »• Nssssu Show Case Co., ^st, page 379, which holds that tbe 
•defendant need be a resident of New Yorlc City only to give jorisdiction to 
the Mnnidpal Court in any county within that city. 

(Reported, anU, page 384. 
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attempted to confer jurisdiction upon said court over 
.actions against foreign corporations, it is unconstitutional 
and void. 

The residence of the defendant in every case for the 
recovery of money only, brought in the Municipal Court, 
is therefore a jurisdictional fact, and under the doctrine 
of Frees v. Ford and Gilbert v. York (supra.), the exist- 
ence of such fact must affirmatively appear whenever the 
jurisdiction of the court is assailed in that particular. 

True, under §2940 of the Code the pleadings may 
be oral or written, and if a complaint is oral, the jurisdic- 
tional fact relating to the defendant's residence may not 
appear in the same way or manner in which it is to be 
set forth in a written complaint in a court of record ; but 
in such a case such jurisdictional fact must at least be 
established by proof. In the case at bar there is neither 
averment nor proof as to the residence of the defendant, 
and consequently, under the doctrine of Frees v. Ford 
and Gilbert «/. York (supra.) the want of jurisdiction of 
the District Court to render the judgment appealed from 
is to be presumed, and the objection to such jurisdiction 
may be raised on appeal for the first time. 

Even as regards courts of original and general juris- 
diction, it has been held in Robertson v. Oceanic Steam 
Nav. Co. (112 N. Y. 315), that where the action is of 
such a character that, owing to plaintififs non*residence, 
the court has no jurisdiction of the subject-matter of the 
action, the objection to the jurisdiction of the court may 
be taken at any stage of the action, and that in such a 
case the court may ex tnero motu, at any time, where its 
attention is called to the fact, refuse to proceed farther 
and dismiss the action. For a further and full discussion 
of the question and of others more or less connected 
therewith, reference may be had to the case of O^ReiUy 
V. New Brunswick, Amboy & N. Y. S. Co., decided by 
this court during the present term of court. 



i 
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Opinion by Freedman, P. J. McLean* and LfiVEN- 
TRITT, JJ., concurred. 

Judgment reversed : new trial ordered, with costs to 
the appellant to abide the event. 

Martin O'BruHy for the defendant, appellant. 
Julius Lehman^ for the plainti£E, respondent. 

* The following is part of Mr. Jastice McLean's ooocnrring opinion : 
Tlie important point in tliis case is the objection, taken for the first time oa 
this appeal, tliat the record is silent as to the residence of the defendant, 
who contends that snch jarisdictional fact must appear and that its absence 
is false to the judgment. 

The action was brought for the recovery of money only in a court not of 
general, but of limited statutory jurisdiction, and "to all such courts the 
rule universally applies, that their jurisdiction must appear upon the 
record" (Frees v. Ford, 6 N, T, 176, 178), and will not be presumed as in 
case of courts of general jurisdiction. 

** The Circuit Courts of the United States, although not inferior courts, 
are courts of limited jurisdiction. It has been uniformly held that the recoid 
of a judgment of a Circuit Court must affirmatively show the existence of the 
jarisdictional fact, and. that, unless the contrary appears by the record, the 
presumption is that the case was without jurisdiction, and it is further held 
that the question may be raised for the first time on error, and if on exam- 
ination it is found that the record is silent as to the jurisdictional fact, the 
judgment will be reversed. Stanley v. Prest, etc., 4 Dalku^ 8 ; Robertson 

V, Cease, 97 U, S. 646 ; Grace v, Ins. Co., 109 Id, 283 ; Continental Ins. 
Co. V. Rhodes, 119 Id, 237. It was upon this principle that the case of 
Frees v. Ford was decided. We are not aware of any case in this state 
which controverts the general rule, that in a direct proceeding to review « 
judgment of a court of limited and interior jurisdiction, or else the judgment 
.will be set aside." Gilbert v. York, izi A^. K. 544, 548 9. 

The court in which this action was brought has been held to be a new 
inferior local court, not of record, created by the Legislature under Article 

VI, Section 18, of the Constitution. *' The Legislatmj, by virtne of 
Article VI, Sections 17 and 18, of the Constitution, had power to creitte 
such a new court, provided it was made a local, inferior court not of resofd. 
This we hold to be the character of the Municipal Court." Matter of 
Schultes, 33 4//. Div. 534* 532- 

The Constitution, under Article VI, Section 18, provides that " inferior 
local courts of dvU and criminal jurisdiction may be established by the Leg- 
.islature, but no inferior local court hereafter created shall be a court of 
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ncocd. The LccteUtore thmll not heremfter amfer apoo the 
local oomt of Its ereatioii» and equity jnriidlction or anj greater jorisdictioa 
fai other r e e pe ctt than b conferred on County Coorts by or onder thb iiti- 
da." That i% the Leglaktnre may create inferior local coorts not of reoocd, 
tat is eqMcssly prohibited from conferrii^ opon wach coorts *' any gieaier 
JorisdictioQ than if conferred open Coonty Coorts'* by the Cou slUitfiu n 
hnif. And Section 14 of the same artide provides that Cdonty Coons 
•hall have ** mrigimal jurisduiUm in mcHcrns for iJu recovery of tHomey omfy, 
where tMe defendants reside in the comnfy" And this the Lepslatore may 
not extend. '* In other words," say the Appellate Division of this depart- 
ment hi Irwfai V. Metropolitan St. Ry. Ca (A^. Y, Law f. Ap. ydi, 1&99), 
'* the fiamers of the Coostltntion did not intend to permit local coorts to 
grow op into coorts of general jorisdlction, even within the locality wbeicia 
they were sitoated. The Legislatore was prohibited from establishing a 
local coort of record ; nor coold it confer opon any local coort of its creatioa 
any equity Jorisdictlon ; and then, in order that It might not give sodi 
ooorts genoal Jorisdictioa in actions at law, the Oonstitotion l e aliiued die 
Jorisdiction which might be conferred in other r e sp e c t s to that which was 
eooferred opon Coonty Coorts by the instroment." 

In that case the coort admits the intention of the frsmers of the Coe- 
 U t u tkm to restrict the Legislatore in the ezerdae of the power of cooler- 
ffaig Jurisdictica "asto sobject-matter and persons," and In the preseat 
esse the qocstlon not merely of the jorisdiction of the person, bot of the 
caase of action itself, Is distinctly involved. Whatever and however esfeea- 
ilve be the scope of the jurisdiction conferred by section 2370 of the Greater 
New Yoffc Charter upon the Municipal Court of the Qty of New York, a 
aew local inferior court, and whatever extension or restriction of joiisdic- 
ticn of County Courts may be atte m p t ed by the Legislature within and ia 
accordance with constitutional permission (Art VL, Sec. 14), in at least one 
reqwct, vis. : in actions hi County Courts for the recovery of monej only, 
tbos is an express res tri ction placed by the Constitution upon legislative 
actioo, which, onder section 18 of Art 6, applies as expressly and annis- 
takably to new local inferior coorts, and that is that in socfa actions tliat 
defisndsnt most be a resident of the coonty and jorisdiction therein Is pbiced 
beyond reach of exteiksion by the Leglskture. The resid e nc e of the de- 
fendant being a jorisdlctional fact, and incapable of being consented or waived, 
it matten not when the objection Is nised, neither appearance nor answer 
to the merits conelodlng the defendant, the Jorisdlctional fsct being a pre- 
•eribed limitation opon the power of the coort Bordde v. Ecfchart, 3 
N, y. 133, 137 ; Davldsbofgh v. Knickerl)ocker Life Ins. Co., 90 N, K 

5*6, 5S0. 

This being an action for the r soofe i y of money only, brooght in the 

Mnnldpal Coort of the City of New Yorlc, and the itiidrnce of the defend> 
not being a prereqaisite condition and so a jorisdlctlooal iset, nsithcr ap- 
pealing nor averred upon the records, the jndgaent most be reversed. Prees- 
w. Fold, 6 AT. K 176, 178. 
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PHILLIP SEMMER GLASS CO. v. NASSAU SHOW 

CASE CO. 

Supreme Court, First Department, Appellate Division; 

December, 1899. 

Municipal Court of N, K.y jurisdiction; Ttonresident of county,"] The 
Mnnicipal Court of New York City has jurisdiction in an action against 
a domestic corporation which has its principal office in any part of the 
city, notwithstanding the action is brought in New York county and the 
defendant has its office in Kings county.* 

Appeal from an order of the Appellate Term, revers- 
ing a judgment of the Municipal Court of the City of 
New York, in favor of the plaintiff, in an action brought 
to recover for goods sold and delivered. 

This action was commenced in the Third District 
Municipal Court, in the Borough of Manhattan, City of 
New York. Upon the return day of the summons the 
defendant appeared and demanded that the action be 
removed from the Third to the First District Court, upon 
the ground that the plaintiff was a domestic corporation, 
having its place of business, not in the Third, but in the 
First District. 

Pursuant to this demand, an order was thereupon 
made, removing the cause to the First District. When 
the cause appeared upon the calendar of the court in the 
First district the defendant interposed an answer, in and 
by which it pleaded, as its sole defense, the fact that the 
defendant was a domestic corporation, having its place of 
business in the Borough of Brooklyn, in the County of 
Kings. Issue being thus joined, the plaintiff moved for 

* See Irwin v. Metropolitan St. Ry. Co., ante, page 374 ; RieMr v. 
Charles F. Farker & Co , ante, page 384 ; Tyroler v. Gummersbach, ante, 
page 3S6 ; Kantro v. Armstrong, post, page 399, and Note on Jarisdictioa 
•of Inferior CourU under the Constitution of 1894, post, page 400. 
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judgment upon the pleadings. The motion was granted 
and the defendant appealed to the Appellate Term. The 
Appellate Term reversed the judgment, holding ** That 
the exercise of jurisdiction by the Municipal Court of the 
City of New York is in all things measured by and lim- 
ited to that possessed by the County Courts, and that as 
the latter courts have no jurisdiction over non-residents 
of the county in which they are respectively located, the 
Municipal Court of the City of New York, Borough of 
Manhattan, has no jurisdiction over a non-resident of the 
County of New York." From this order the plaintiff, hy 
leave of the Appellate Term, has appealed to this court. 
We think the order of the Appellate Term must be 
reversed, and the jqdgment of the Municipal Court 
affirmed. The decision of the Appellate Term is directly^ 
in conflict ¥dth a decision of- this court. Irwin v. Met. 
St. R. R. Co., 38 App. Div, 253. 

In the Irwin case we held that the act of the Legisla- 
ture (chap. 378, L. 1897) creating the Municipal Court 
was constitutional, and that the Municipal Court may 
have in actions at law,' within the territorial boundaries 
of the city created by the act, the same jurisdiction that 
a County Court can have within the territorial boundaries 
of a county. It is unnecessary to repeat here the reasons 
which led to this conclusion, as they are very clearly and 
fully stated in the opinion in that case. 

Opinion by McLaughlin, J. Van Brunt, P. J., and 
Patterson, O'Brien and Ingraham, J J., concurred. 

Order reversed, with costs, and judgment of Municir 
pal Court affirmed, with costs. 

Frederick J. Moses^ for the plaintiff, appellant. 

Frederick W. Mattocks, for the defendant, respondent. 
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KANTRO V. ARMSTRONG. 

N. Y. Supreme Courts Appellate Division^ Second Depart- 
ment'^ November^ 1899. 

New y^rk City Municipal C»wrts ; jurisdiction of nonresident of county^ 
Tlie pcoyision of section 1370 of the Greater New York Cbartei- is not 
QDOonstitational in that It anthorixes the prosecntion of an action in a 
(^strict of the Manicipal Court in one ooonty against a defendant who 
resides within the city bnt in another county.* 

Action by Michael Kantro against Robert Armstrongs, 
brought in a district of the Municipal Court of the city 
of New York, in the Borough of Brooklyn. From a judg. 
ment for the plaintiff, the defendant appealed, raising an 
objection to the jurisdiction of the court below upon the 
ground that the defendant resided in Queens County,, 
while the action was brought in Kings County. 

Held^ that the court had jurisdiction. It is insisted 
that the Greater New York charter (Section 1370) so far 
as it attempts to authorize the prosecution of an action 
in a district of the Municipal Court in one county against 
a defendant who resides within the city, but in another 
county^ is in conflict with the constitutional provision 
(Art. 6, Sec. 18) that the Legislature shall not create any 
inferior or local court with any greater jurisdiction than 
is conferred upon the County Courts. In Irwin v. Met. 
St R. Co. 38 App. Div. 252, the validity of the creation 
of the Municipal Court was challenged on this ground. 
It was there held, through Van Brunt, P. J., that tiie 
intention of the Constitution, by reference to County 
Courts, was to restrict the jurisdiction of new local courts 



* See Irwfai v. Metropolitan St. Ry. Co., ante^ paj^ 374 ; Rieser fi^ 
Charles F. Psrker ft Co., emU^ psge 384; Tyroler v. Gammersbacli, ante^ page 
386; PhttUp Semmer Glass Co. v. Nassau Sliow Case Co., ante^ page 397. and 
Note on Jniisdiction of Inferior Courts onder the Constitntion of 1894, 
following this 



400 VOLUME VI. 



Note on Jorisdictkm ol Inferior Courts. 



as to subjett-matter and persons, and not territorially, 
and that hence the statute creating the Municipal Courts 
was constitutionaL It does not appear that in the case 
cited the defendant was not a resident of the county in 
which the action was brought. Nevertheless the princi- 
ple upon which the decision proceeded controls the dis- 
position of the present case. In the opinion of Justice 
Van Brunt we entirely concur, and can add nothing to its 
force or reason. 

Opinion per Curiam (GOODRICH, P. J., and CULLBC, 
Sartlett and Hatch, JJ.). 

• 

Judgment affirmed, with costs. 

Charlis DussUr^ for the defendant, appellant. 

Charles H. Fuller^ for the plaintiff, respondent 



Note on Jurisdiction of Inferior Courts Under 

Constitution of 1894. 

The decision of the several cases in the text, begin- 
ning at page 374 will obviously be far-reaching in their 
effect on the jurisdiction of local courts not of record 
hereafter to be created by the legislature. It limits them 
by the provisions of Article VI., § 14, of the Constitution 
of 1894, which reads as follows: 

'* The existing County Courts are continued, and the 
judges thereof now in office shall hold their offices until 
the expiration of their respective terms. In the county 
of Kings there shall be two county judges, and the addi- 
tional county judge shall be chosen at the next general 
election held after the adoption of this article. Tne suc- 
cejtsors of the several county judges shall be chosen by 
the electors of the counties for the term of six years. 
County Courts shall have the powers and jurisdiction they 
.now possess, and also original jurisdiction in actions for 
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the recovery of money only, where the defendants reside 
in the county, and in which the complaint demands judg. 
ment for a sum not exceeding two thousand dollars. The 
legislature may hereafter enlarge or restrict the jurisdic- 
tion of the County Courts, provided, however, that their 
jurisdiction shall not be so extended as to authorize an 
action therein for the recovery of money only, in which 
the sum demanded exceeds two thousand dollars, or in 
which any person not a resident of the county is a defend- 
ant. «  *" 

The following is section 18 of the same article, the 
words in italics being those added by the convention in 

1894: 

** Inferior local courts of civil and criminal jurisdiction 
may be established by the Legislature, 6ut no inferior 
Jocal court hereafter created shall be a court of record. The 
Legislature shall not hereafter confer upon any inferior or 
local court of its creation any equity jurisdiction or any 
greater jurisdiction in other respects than is conferred upon 
County Courts by or under this article. Except as herein 
otherwise provided, all judicial ofHcers shall be elected 
or appointed at such times and in such manner as the 
Legislature may direct." 

As the decisions in the text were made concerning the 
Municipal Court of the City of New York, their effect 
on the jurisdiction of that court will first be considered. 
The secondary result of holding that the Municipal 
Court has no jurisdiction where the defendant is a non- 
resident or foreign corporation is that there now appears 
to be no way in which residents of New York city can bring 
suit on causes of actions on contract generally, against 
non-residents and foreign corporations where the amount 
involved is less than $50, unless they go to the forum of 
the defendant's residence, or to the State where the 
foreign corporation was created. Of course, they could 
bring such actions in the Supreme or the City Court, but 
the provisions of the Code giving costs to the defendant 
when the recovery is less than $50, in actions on contract, 
naturally preclude such procedure. 

The provisions of law allowing attachment, arrest, 
replevin, etc., based upon the non-residence of the 
defendant, are also rendered nugatory by these 
<lecisions, as the very allegations necessary to uphold 
warrants, orders and writs based on the non-residence of 
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the defendant would defeat the jurisdiction of the court 
to entertain the action at all. 

Another serious question arises as to the validity of 
judgments already rendered in the Municipal Court since 
its creation. It is well known that in practice it has not 
been usual to allege or prove the residence of the defendant 
in actions in this court. This is a jurisdictional defect 
within the decisions reported in the text, and can, there- 
fore, be set up whenever there is an attempt made to 
enforce the judgment. All judgments, therefore, which 
are against persons who did not reside in the city as well 
as all the judgments in which it nowhere appears in the 
record that the defendants were residents of the city, are 
fatally defective and, in all probability, cannot be 
enforced by execution or otherwise. It may, indeed, be 
a question whether amounts paid on judgments by judg- 
ment debtors, under stress of execution, might not be 
recovered back. 

The fact that the territorial limits within which the 
court can exercise its jurisdiction includes more than one 
county, does not, the court holds in Irwin v. Metropolitan 
St. Ry. Co., ante^ page 374, make the act creating it 
repugnant to the constitutional provision. 

One question further is left open by the decisions 
already made. In subdivision 3 of section 1370 of the 
Charter it is provided : " No person who shall have a 
place in said city for the regular transaction of business 
shall be deemed a non-resident under the provisions of 
this title.** 

The " title " is " The Municipal Court of the City of 
New York," that is. Title 21 of Chapter XX, of the Char- 
ter. Therefore the *' title*' includes all the provisions in 
the charter in reference to Municipal Courts. If, there- 
fore, any effect is to be given to this provision, in other 
words if the Legislature has power to give a legal defini- 
tion to the word " resident " which is binding on the 
courts, it would follow that such persons as 
come within the terms of the statute could still be sued 
in the Municipal Court, even though they actually resided 
in New Jersey, or in some other county in this state. 
The same might be said of foreign corporations. Cor- 
porations are *' persons " within the meaning of many 
statutes, and particularly within the terms of the Four- 
teenth Amendment of the United States Constitution, 
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providing that no person shall be deprived of property 
without due process of law. Blake v. McClung, 172 U. S. 
239. The proposition has never been successfully ques- 
tioned that natural persons with such offices are *'resi- 
dents*' within the attachment laws. It should be remem- 
bered, however, that the statute provides : No person 
who shall have a place of business, etc., " shall be deemed 
a non-resident," while the wording of the Constitution is 
first ** where the defendant resides in the county ^^ and 
when the same subject is mentioned later in the section 
it provides that the county court's jurisdiction shall not 
be extended in an action *' in which any person not a res- 
ident of the county is a defendant.*' 

See Worthington v. London, etc. Co., App. Div*, ist 
Dept., Feb., 1900 (not yet reported), holding that such 
courts have no jurisdiction of an action against a foreign 
corporation, though having place of business in New 
York City. 

Section 17 of Article VL of the Constitution provides : 
" The electors of the several towns shall, at their 
annual town meetings, or at such other time and in such 
manner as the Legislature may direct, elect justices of the 
peace, whose term of office shall be four years. In case 
of an election to fill a vacancy occurring before the 
expiration of a full term, they shall hold for the residue 
of the unexpired term. Their number and classification 
may be regulated by law. Justices of the peace and 
judges or justices of inferior courts of record, and their 
clerks, may be removed for cause, after due notice and 
an opportunity of being heard, by such courts as are or 
may be prescribed by law. Justices of the peace and 
District Court justices may be elected in the different 
cities in this State in such manner and with such powers, 
and for such terms, respectively, as are or shall be pre- 
scribed by law ; all other judicial officers in cities, whose 
election or appointment is not otherwise provided for in 
this article, shall be chosen by the electors of such cities, 
or appointed by some local authorities thereof." 

It is thus seen that, while justices of the peace are 
recognized by the constitution, the number to be elected 
in each town is to be determined by the Legislature. 
Nothing is said as to the powers of justices of the peace 
l^enerally, but ''justices of the peace and district court 
justices may be elected in the different cities in this State 
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in such manner and with such powers, and for such terms, 
respectively, as are or shall be preserved by law J** 

The Legislature, however, has limited the jurisdiction 
of justices of the peace by the enactment of Code of 
Civil Procedure, §2861, which provides; '* A justice of 
the peace has such jurisdiction in civil actions as is 
specially conferred upon him by statute, and no other." 

While the office of justice of the peace is a very 
ancient one, the original jurisdiction of such officers was 
purely criminal, but in this country, from an early day, 
the most important part of justices' business consisted in 
civil cases, jurisdiction of which was generally conferred 
upon them by statute. Wenzler v. People, 58 -M K 
516,521. 

While the Legislature has power to prescribe the 
number of justices to be elected in a particular town and 
to define their jurisdiction, it has not the power to create 
a justice's court and provide for an election of a justice 
in a different manner than is specified in the Constitution, 
or by any other locality than is also provided in that 
instrument. Geraty v. Reid, 78 N. Y, 64. 

In the case last mentioned a statute created justices' 
■courts in Brooklyn, and attempted to confer power upon 
the courts thus created to send their process into adjoin- 
ing counties. The court held that this could not be 
done and said, at page 67 : 

" The only authority conferred is to establish /^^^ and 
inferior courts. The jurisdiction of a local court must 
be exercised within the locality, and its process cannot be 
executed outside of it. Whatever powers constitutional 
justices of the peace may possess to send their process 
into adjoining towns, no local court created under the 
clause referred to, could be vested with that power." 

The power to alter the territorial jurisdiction of justices* 
courts necessarily follows from the constitutional power 
of erecting new counties (Matter of McCoUum, i Cow, 550), 
but the Legislature has no power to absolutely deprive 
justices of the peace of office. Id.\ Damson v. Horan, 
51 Barb. 450; Knight v. Campbell, 62 Barb. 16. 

Justices courts have jurisdiction of non-residents of 
the town or county, if they are served with the summons 
within the county. Code Civ. Pro. §2869 ; Bennett v. 
Weaver, $0 Hun, in. 

There are also a number of provisions of the Code 
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relating to arrest (§289^), attachment (§2906), replevin 
(§2919), etc., where the defendant is a non-resident of the 
county, or even of the State. And see, in this connec- 
tion. Hunter v. Burtis, 10 Wend. 358; Bascom v. Smith, 
31 N. Y. 595; Morgan v. House, 36 How, Pr. 326; 
Webb V. Hecox, 27 Misc, 169. 

The term " District Court " in cities in the Constitu- 
tion, referred exclusively to the court by that name in 
the City of New York, which was abolished by the Legis- 
lature when the Municipal Court was created. There 
was no other tribunal by that name in the State. 

From what has already been said it would seem that 
the Legislature has power to provide for the election of 
justices of the peace in New York City, and to confer 
upon them such jurisdiction as it deems proper, within 
the Constitutional limitations. The Legislature has no 
power to create any other court with jurisdiction over 
non-resident defendants. But by providing for the elec- 
tion of justices of the peace in New York City it would 
not be creating a courts as justices' courts have already 
been created by the Constitution, and they are recognized 
as Constitutional courts in the decisions already cited. 



MAGNOLIA METAL CO. v. STERLINGWORTH 

RY. SUPPLY CO. 

Supreme Courts Neiv York Special Term ; Janu xry, 1 899. 

Attorneys; authority to appeal!\ An attorney of record for the defendant 
has authority by reason of his original retainer to serve a notice of 
appeal to the Court of Appeals without showing special authority from 
his client to take the appeal.*^ 

Motion to compel plaintiff or its attorneys to accept 
service of a copy of notice of appeal, and undertaking 
on appeal, to Court of Appeals. 

In construing Rule 3 of the Rules of the Court of 
Appeals, it should be borne in mind that it is always the 

*See Note following this case on Authority of Attorneys After Judg- 
ment. 



4o6 VOLUME VI. 



Note on Antbority of AttoriMya After JsdgmettL 

presumption that an attorney is employed to conduct the 
litigation to judgment and no further ; and that the rela- 
tion of attorney and client and the general powers of the 
attorney cease upon the rendition and entering of the 
judgment. 3 Am. & Eng, Ency, of Law (2d ed.), 329. 
It was because of this presumption that 2 R. S., sections 
26, 29, was passed. This statute authorized the attorney 
of record to acknowledge satisfaction of judg'ment within 
two years after its rendition unless his general powers as 
the attorney had been revoked ; and section 1260 of the 
Code of Civil Procedure is to the same effect. But the 
question raised by this motion has been decided by the 
General Term of this court, in this department, in Cruik- 
shank v. Goodwin (20 Supp, 757). In that case the attor- 
ney of record before judgment moved after jadgment 
to compel certain attorneys to show their authority to 
appear without a substitution, and his motion was denied. 
The court said that an attorney's authority to appear for 
his client ceases after entry of final judgment, except 
that he may take the necessary steps to collect the judg- 
ment. To the same general effect is Webb v. Milne (lO 
Civ, Pro. R, 27). 

Opinion by TruaX, J. 

Motion granted, with $[0 costs. 

Alexander Thain, for the defendant, and motion. 

Nichols St Bacon, for the plaintiff, opposed^ 



Note on Authority of Attorneys aftbr Judg- 
ment. 

" The authority of an attorney, in virtue of an orig- 
inal retainer in a suit, continues until final judgment i^ 
actually perfected ; and, as a general rule and for general 
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purposes, no longer. There are certain purposes for 
which it is prolonged — such as the issuing of execution, 
or other things necessary to the collection and satisfaction 
of the judgment; and he may, by statute, acknowledge 
satisfaction at any time within two years. Before the 
statute he could not acknowledge satisfaction without a 
new warrant for the purpose. He cannot discharge the 
debtor on receiving a less sum than the judgment. 
While the suit is progressing, his authority is large. He 
may make stipulations, waive technical advantages, arbi- 
trate or refer, discontinue or remit damages, and almost 
discharge the debt without satisfaction. This large dis- 
cretion, while he is controlling the cause, ends when 
judgment is perfected. The warrant of attorney is 
quausque placitum terminatur.*' (1848.) Walradt v. 
Maynard, 3 Barb. 584, at page 586 ; citing, Kellogg 9. 
-Gilbert, lo yohns. 220; Jackson v, Bartlett, 8 Id. 361; 
Gorham v. Gale, 7 Cowen^ 744; Lusk v. Hastings, i Hitt^ 
656 ; Lewis v. Gamage, i Pick. 337 ; Langdon r. Potter, 
13 Mass. 319 ; Parker v. Dunning, lb. 465. 

In the case first cited (Walradt v. Maynard), it 
was held that an at orney retained to defend a suit 
which is Removed fr^m a justice's court to Common 
Fleas by certioraii^hid no authority by reason of his 
original retainer to bring suit in the name of his client 
against the obligors in the bond given upon obtaining 
the writ of certiorari. 

An attorney has a lien to the extent of his costs, not 
only upon the judgment obtained by him, but also upon 
all the incidents of the judgment or securities for its 
payment, including the undertaking of bail in the action. 
He can maintain an action upon such undertaking in the 
name of his client to enforce the collection of his costs, 
and the client cannot by any release or discharge, pre- 
vent a recovery, or affect such right of the attorney. 
Shackleton v. Hart, 20 Haw. Pr. 39. 

Upon entry of judgment the authority of the attor- 
ney for the defendant ceases, and the defendant is af 
liberty to employ another attorney in the action without 
4in order of substitution. Egan v. Rooney, 38 How. Pr. 
121. 

An attorney who receives a note from his client to 
xoUect, is warranted, by his general retainer, in bringing 
^ second suit on the note, after being non-suited in the 
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first (or want of sufficient proof of the execution of the 
note. Scott v. Elmendorf, 12 Johns. 317, 

The authority of an attorney to appear for his client 
ceases after the entry of final judgment in the action, 
except that he may issue execution and take necessary 
steps to collect the judgment and execute a satisfaction 
piece within two years, unless his authority is revoked. 
Crutkshank v, Goodwin, 49 5/. R. 603 ; S. C, 20 Supp. 

757- 

An attorney in a partition suit has no power more 

than a year after the entry of judgment to consent to 

the entry of an order nunc pro /i^;i^ curing defects in the 

proceeding. Walter v. De Graaf, 19 Abb. N. C. 406: 

S. C, 1 1 St. R. 274. 

Where a notice of appeal from an order is served on 
an attorney after the death of his client, such attorney's 
authority to appear on a motion to dismiss the appeal 
cannot be questioned by the party taking the appeal. 
Matter of Beckwith, 90 N. Y. 667. 

An attorney has no power to appeal from an order 
refusing extra costs without the consent of his client. 
Smith V. Rochester, 4 Abb. L. y. 12. 

An attorney under a general retainer has power to- 
extend the time within which an appeal may be taken 
after judgment (1871 ; Van Brunt, J., at N. Y. Com. 
PK, Sp'l Term). Happenberth v. Muller, 12 Abb. Pr* 
{N. S.) 221 ; citing Struver v. Ocean Ins. Co. 9 Abb, Pr, 
23; s. c. 2 Hilt. 475. 

In the last mentioned case it was held that the giving^ 
by an attorney of an admission of " due service" of a 
notice of appeal was a waiver of an objection that it was 
not served in time. That was a decision by Brady, J.» 
writing the opinion of the General Term of the N. Y. 
Common Pleas. In the statement of facts of the case as 
reported the following is all that appears on this point : 
*' On the argument the respondents raised the preliminary 
objection that the notice of appeal was served after the 
time to do so had expired." The power of an attorney 
to extend the time to appeal was not discussed, the court 
disposing of the objection with the following remarks: 
*' The preliminary objection to this appeal is not well 
taken. The plaintiffs have admitted due service of the- 
notice of ^-he appeal, and are concluded." 
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S-e, also, Maornolia Metal Co. v. Sterlingworth Ry. 
Supoly Co., ante, pa^e 405. 

An attorney's general power does not extend to a 
compromise or release of the caus2 of action. Barrett v. 
Third Ave. R. R. Co., (45 N. Y. 628); aff g, 8 Abb. Pr. 
(N. S.) 205. 

An attorney under his general power has no authority 
to release one of two judgment debtors so as to bind his 
client, the judgment creditor. Carstens z/. Barnstorf, 11 
Abb. Pr, (N. 5.) 442. 

Where an attorney exceeds his authority by releasing 
one of two judgment debtors, although the release is not 
bindincr on the judgment creditor, if the attorney subse- 
quently purchases the judgment and takes an assignment 
thereof, he is bound by the stipulation and he cannot 
enforce the judgment against the one released. lb. 

Where an execution has been issued on a judgment 
which was fraudulently entered, the plaintiff's attorney 
has authoHty to agree that it shall be postponed to a 
subsequent execution. Read v. French, 28 N. Y. 285. 

An attorney has power to consent to the opening of a 
default, and that the motion be heard on the merits. 
Schelly V. Zink, 13 Hun, 538. 

But he acts at his peril if his client has knowledge 
which would have induced the court to require security, 
foi* the sum ultimately recovered. Clussman v. Merkel, 
3 B0SW. 402. 

An atcorney has no authority to stipulate that a decis- 
ion on a demurrer shall be final as to the merits of the 
action. Baron v. Cohen, 62 /fow. Pr. 367. 

An attorney is not authorized by his retainer to sat- 
isfy a judgment upon receiving part payment thereof, and 
if he does so rhe court will set such satisfaction aside ; 
and although an attorney should hold the judgment by 
assignment as security for a debt owing to him from his 
client, it will be satisfied only to the amount of his inter- 
est. Beers v. Hendrickson, 45 N, Y. 665. 

An attorney is not authorized by his retainer to com- 
promise or release a judgment without payment without 
the consent of his client. Mandeville v. Reynolds, 6& 
N. Y. 528. The general rule is that an attorney as such 
has no authority to satisfy a judgment otherwise than by 
full payment. Beers v. Hendricks, 45 N. Y. 665; 
Arthur v. Homestead Fire Ins. Co., 98 Id. 468 ; Lewis v. 
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Duane, 141 Id. 302. But the attorney may deduct the 
costs and settle a judgment in that way, which will bind 
his client. Simmons v. Cohen, If. K Daily Efgister^ 10 
yutu, 1884. 

An attorney has no power to compromise and setde 
a judgment for less than the face thereof. Lowman 9. 
Elmira, Cortland & N. R. R. Co., 85 Hun, 188 ; Cox 9. 
N. Y. Central & H. R. R. R. Co., 63 N. K 419. 

An attorney may issue an execution on a justice's 
transcript, after it becomes matter of record. Simpkins v. 
Page, I Code R. 107. 

An attorney has authority to direct the sheri£F as to 
the time and manner of enforcing an execution. Graham 
V. Gale, 7 Cowen, 739. 

But he cannot bind his client by directing the sherifi 
to levy on particular property. Averill v. Williams, 
4 Denio^ 295. 

The plaintiff's attorney has no power to dischaige the 
defendant from execution on a ca. sa, without payment 
of the money. McCrea v. Bartlett, 8 Johns. 361 ; Kellogg 
V. Gilbert, 10 Id. 220. 

'* If, when a judgment is paid to the attorney, the judg- 
ment debtor is in custody, either actual or construct- 
ive, under an execution issued against his person upon 
such judgment, it is manifestly within the power of the 
attorney to authorize the sheriff to discharge him. The 
power to issue a satisfaction piece implies a power to 
discharge, and while neither power may be exercised, as 
between the attorney and his client, to the injury of the 
latter, third persons, in the absence of notice to the con- 
trary, have the right to presume that the power, when 
exercised, was authorized by the client, either ejqpressly 
or by virtue of the original retainer." Davis v. Howe, 
118 N. Y. 55, 60. 

It is within the implied authority of an attorney to 
issue an execution against the person in a proper case, 
and if the attorney issues such an execution on a judg- 
ment which does not authorize it, his client will be held 
liable. Guilleaume v. Rowe, 94 N. Y. 268. 

In the case last mentioned it is said, at page 271 : '*A 
party is bound by the acts of his attorney, although he 
does not give immediate direction as to the proceedings 
in an action, or is not with him at its successive stages. 
If he sets the attorney in motion he becomes liable as 
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the cause progresses, and if the result is in his favor, is 
responsible for the methods resorted to for the enforce- 
ment of the judgment. This is well settled." 

" The law which regulates the relation between attor- 
ney and client is that of agency, and it is elementary law 
that the principal is bound by the acts of his agent per- 
formed within the scope of his authority^ and he is thus 
not only bound by the contracts of his agent, but is 
responsible for his negligent and wrongful acts." 
Poucher v. Blanchard, 86 N. Y. 256, 260. 

Under the non-imprisonment act of 183 1 the attorney 
for the plaintiff had authority to apply for an order of 
arrest against the judgment debtor for refusal to assign 
xJioses of action, held by him, in satisfaction of the judg- 
ment. Steward v, Biddlecum, 2 N, K 103. 

He cannot purchase land sold under an execution in 
•the case for the benefit of his client. Beardsley v. Root, 
•I I Johns. 464. 

The death of a client puts an end to the attorney's 
authority and he cannot proceed to collect a judgment 
recovered before the client's death. Amore v. La 
"Mothe, 5 Abb. N. C. 146; Piering v, Henkel, 2 Supp, 413; 
S. C. 18 Si. R. 823. 

Where a judgment was entered by the attorney after 
'the plaintiff's death, on a verdict rendered before his 
death in his favor, AeU, that the attorney had no authority 
to satisfy the judgment except as to the costs, and the 
personal representatives of the plaintiff might recover 
the difference between the costs and the face of judgment, 
notwithstanding payment of part thereof to the attorney, 
and the execution by him of a complete satisfaction 
thereof. Wood v. Mayor, etc., of N. Y., 44 App. Div. 
2cg. 

The assignment of a judgment revokes the authority 
of the attorney for the judgment creditor to collect the 
judgment, and the sheriff who holds an execution on the 
judgment is Sound by the instructions received from the 
assignee. Robinson .z^. Brennan, 90 N. Y. 208. 

Where there has been a substitution of attorneys, 
after judgment, the original attorneys of record no 
longer nave power to execute a satisfaction of the judg- 
linent. Mitchell v. Piqua Club Assn., 15 Misc. 366. 
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GALLAGHER ir. DOLAN. 
Supreme Court, New York Special Term; AprU, 18991 

EwteuHom cgmmHpiri^m / •cHmt fpr m€gHg9nti\. The dhttiiClhM i bctMca 
a willfnl wrong and a aere omi«ioo, ia an actimi for iajvte cund 
by ncgUgenoe, ia not recognised, and an ezecntkm agafait the penoa 
lnoed on a jndgment hi aoch an action will not be aet aiftde oatki 
froond that the wrongful act waa not willfnl.* 

The defendant being held under a body execution^ 
isssed upon a judgment in an action for negligence, this 
motion is made to set it aside, upon the ground that the 
negligence in suit consisted of an omission rather than a 
willful wrong, and the case of Lasche v. Dearing, 25 
Misc. Rep, 722, is cited as authority for the distinction. 
Examination of the case referred to shows that the reason- 
ing adopted would oppose the issuance of an execution 
against the person in any case where the cause of action 
is for negligence, as distinguished from an unlawful tres- 
pass against the person, and this is contrary to controlling 
authority. Ritterman v. Ropes, ^z N. K. Super. Ct. 236, 
and cases cited ; Miller v. Woodhead, 52 Hum, 127. 

Opinion by GlEGBRiCH, J. 

Motion denied, with $10 costs. 

HamiUan & Griffing, for the motion. 

Lems Steckler, opposed. 



*Thii caae appears to be in direct conflict with Lnsebe « De«hig (t| 
JMir. 78s; s. c mmU, p. 331); but is In hmrnrnj wUh Iht cmm dtod litkt 
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and belief, 87. 
ALIMOKY— To defend ; case dishonestly contested, 186. 
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after filing, 140. 
YtOBk inferior local court ; faUure of record to show 

jurisdictiona] fact : N. T. Municipal Court, 886. 
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281, 412. 
AS8IGMMENT8 FOR CRBDITOBS— Transfer of individual or firm 
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What passes; trade oame, 170. 
yote on operation of general 
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ATTACBMBNT— Affidavit ; sufficiency ; on information and be- 
lief. 87. 
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g 2088. (Mandamus.) 248. 
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CODE CIV. PRO.— § 28 W. (An^st ) 404. 405, n. 
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Compelling attorney to pay over costs to client ; contribu- 
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168. 
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Note on title to coats, 386. 
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298. 
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prevent commission of offense, 291. 
Alimony to defend ; case dishonestly contested, 186. 
Collusion ; plaintiff's knowledge of procureuMnt of acta 
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witness present, 107. 
Equity ; admissibility of verdict of jury, and evidence > 
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Note on action ow judgment, 196. 
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Note on use of aj}idavits of jurors on motion <u to verdict, 

212. 
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claim in equitable action, 250. 
Note on Trial of Special Issuer by Jury in EquUabU A> 
tions, 2,58. 
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proctedinga, 228. 
Unavoidable holding over, caused 
by illness; renewal of lease, 829. 
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Foreclosure ; motion for receiver, when denied, 868. 
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deed, 79. 

MUNICIPAL CORPORATIONS— Negligence ; keeping jafl in suit- 

able condition, 844. 
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